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LETTER FROM THE

Dear Reader:
A lawyer’s voice possesses immense potential as a tool for advocating

on behalf of others. With each persuasive argument or impassioned
plea, a lawyer’s voice becomes a catalyst for change, empowering
those who are often unheard or overlooked. The Moot Court Board
provides an invaluable opportunity for students to gain practical
courtroom experience and to learn to develop our voices so we can
better advocate for others throughout our legal careers.

As someone who has always wanted to be the voice for others and
advocate for the unheard or overlooked, I am forever grateful for my
experience on the Moot Court Board. My time here has solidified my
passion for oral advocacy and has refined my skills to better prepare
me for practice. It has been the greatest honor to serve as the President
of the Moot Court Board this past year, and I am proud to have led
such an exceptional group of student advocates.

This year, the members of the Moot Court Board embraced the
opportunity to improve their advocacy skills and proudly represent
this school by competing in numerous competitions— one internal
appellate competition and seven external appellate and trial
competitions. The Robert H. Bork Internal Appellate Competition
is a time-honored tradition; a special thank you to all the professors,
alumni, and local attorneys and judges who volunteered their time
to help judge the competition. We began our tour of external
competitions starting over the Summer with the Robert Orseck
Moot Court Competition. We also competed in several other
external competitions including the Notre Dame Religious Freedom
Tournament, where our team advanced to the quarterfinals, and
the John J. Gibbons National Criminal Procedure Moot Court
Competition, where our team advanced to the octofinals. Each
team upheld the excellence of the Ave Maria Moot Court Board and
represented our school in an extraordinary way.

To our coaches, and especially our faculty advisor, Professor Mark
Bonner— we are forever grateful for your leadership, insight, and
time spent helping us all grow into better advocates. We are all
thankful for the knowledge you have instilled in us and the skills we
have developed that we will forever carry with us throughout our legal
careers. To my fellow executive board members, Kendall Coughlin,
Emily Feyerabend, Kennedy Ginaitt, Grayson Horton, and Victoria
Kelly—thank you each for your unwavering dedication to the Moot
Court Board. I am so grateful for the time we shared together.

In closing, I would like to thank the members of the Moot Court
Board for your hard work throughout the year competing, serving on
committees, and writing these articles. It has been a pleasure watching
you grow into the exceptional advocates that each of you are. Thank
you for trusting me to lead this prestigious organization.

Sincerely,
Mallory E. Fernandes
President, Ave Maria Moot Court Board
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LETTER FROM THE

Editor

Dear Reader:

The theme of the 2024-2025 edition of 7he Gavel is “The Law of
Elections,” a topic that could hardly be more timely or consequential
in our national discourse. In a year marked by one of the most closely
watched elections in American history, our democracy's legal frameworks
have been put to the test in ways both anticipated and unexpected.

Many articles in this collection were researched and drafted in the
months leading up to the November 2024 election, capturing a moment
of intense anticipation and scrutiny of our electoral systems. Others
emerged after the ballots were counted, providing valuable perspective
on how our legal institutions responded to the challenges presented.
This temporal bridge offers readers a unique opportunity to understand
election law not just as a static set of rules, but as a living system that
evolves through application and interpretation—sometimes gracefully,
sometimes with all the elegance of a bull in a china shop.

The legal architecture of our elections—from campaign finance
regulations to redistricting requirements—represents more than
mere procedural frameworks. These laws embody our collective
commitment to self-governance and equal participation in democracy.
They are, in essence, the rulebook for how we peacefully transfer and
legitimize power in our republic.

In these divisive times, election law serves as both a battleground and
a potential path toward reconciliation. While disagreements about
how we conduct elections can be passionate, our shared respect for
the rule of law offers common ground upon which we can stand
together. It is in this spirit that our Moot Court Board members
have approached their scholarly contributions: as thoughtful analysts
seeking to illuminate and clarify.

The articles in this edition cover a wide spectrum of election-related
legal issues. From exploring the role of the Conclave in papal
elections to examining the constitutional dimensions of various
voting methodologies, our contributors have produced work that
is both intellectually rigorous and practically relevant. These pieces
reflect countless hours of research, analysis, and thoughtful writing
by our dedicated members.

I extend my sincere gratitude to our President, Mallory Fernandes,
my extraordinary Publications Committee, and every member of the
2024-2025 Moot Court Board for their exceptional contributions
to this edition. Special appreciation goes to our Faculty Advisor,
Professor Mark H. Bonner, whose guidance and expertise have been
invaluable throughout this process.

With that, I am proud to present the 2024-2025 edition of 7he Gavel.
Thank you for your support, and happy reading!

Yours truly,

Kendall Coughlin

Editor-in-Chief of 7he Gavel and Vice President of Publications
The Moot Court Board, Ave Maria School of Law



Presidential Overreach

in Bederal Elections?

It is no surprise that President Donald J.
Trump believes the U.S. voting system
is broken. Since his loss to Joe Biden in
2020, Trump has railed against fraud in
elections, including allegations of voting
by non-citizens and improperly counted
votes received by mail after Election
Day. On March 25, 2025, Trump signed
Executive Order 14248, Preserving and Protecting the Integrity of
American Elections, to address these concerns. The EO seeks “[f]ree,
fair, and honest elections unmarred by fraud, errors, or suspicion” and
to ensure “[t]he right of American citizens to have their votes properly
counted and tabulated, without illegal dilution.” The EO contains
several notable provisions.

To enforce the “prohibition on foreign nationals voting in Federal
elections,” the EO directs the Election Assistance Commission
(EAC)—a bipartisan, independent agency—to mandate that “its
national mail voter registration form” require “documentary proof
of United States citizenship, consistent with 52 U.S.C. 20508(b)
(3).7% It also directs key executive agencies to help State officials
“identify unqualified voters registered in the States” by providing
access to critical federal databases; to “review each State’s publicly
available voter registration list and available records concerning voter
list maintenance activities as required by 52 U.S.C. 20507;” and to
“prioritize enforcement of 18 U.S.C. 611 and 1015(f) and similar

laws that restrict non-citizens from registering to vote or voting.”

The EO further directs the Attorney General to facilitate the
y
prosecution of federal election crimes; to “prevent all non-citizens

from being involved in the administration of any Federal election;”

By Professor Antony Barone Kolenc

and to take action if States “fail to comply with the list maintenance
requirements of ... 52 U.S.C. 20507 and 52 U.S.C. 21083.” In
addition, it directs the EAC, “pursuant to 52 U.S.C. 21003(b)(3)
and 21142(c),” to “cease providing Federal funds to States that
do not comply with” various election laws, including the EO’s
mandate to require documentary proof of citizenship; to “amend
the Voluntary Voting System Guidelines,” providing that systems
“should not use a ballot in which a vote is contained within a barcode
or quick-response code” except to accommodate the disabled; and to
“review and, if appropriate, re-certify voting systems under the new
standards.”

Finally, the EO seeks to “enforce 2 U.S.C. 7 and 3 U.S.C. 1”—the
“laws that set the uniform day for appointing Presidential electors
and electing members of Congress”—by preventing States from
“including absentee or mail-in ballots received after Election Day in
the final tabulation of votes.”® To assist in this effort, the EO directs
the EAC to “condition” its election funds on States adopting this
uniform standard.”

With Trump critics alleging that his new EO would “disenfranchise”
millions of vulnerable voters, nineteen Democrat-led States and
some voting activist groups quickly sued Trump in four consolidated
lawsuits, calling his EO an overreach of power.

The President has ... no authority to regulate elections at all: The
Constitution’s Elections Clause vests Congress and the States—not
the President—uwith authority to set rules for federal elections.
Congress in turn entrusted the job of maintaining the national
mail-in voter registration form ... to the EAC, an independent,

bipartisan agency insulated from executive control.®
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PRESIDENTIAL OVERREACH IN FEDERAL ELECTIONS?

In contrast, to codify some of the more-controversial provisions of
Trump’s EO, Republicans in the House of Representatives passed
the Safeguard American Voter Eligibility (SAVE) Act on April 10,
although the bill’s fate remains doubtful in the Senate.

In truth, as seen in the excerpts above, much of Trump’s EO is a
straightforward direction to executive agency heads to enforce
existing laws—nothing unusual there. For that reason, regardless of
these lawsuits, the majority of the EO should remain intact. The
most impactful parts of the EO, however—those requiring proof
of citizenship to vote and rejecting mail-in ballots after Election
Day—are unlikely to survive without further guidance by the U.S.
Supreme Court. These new requirements have been highly disputed
for decades, with both Congressional and EAC efforts to adopt them
falling short time and again. In the end, Trump might not be able to
impose them through presidential fiat.

At the core of the constitutional dispute in these cases is an issue
in the crosshairs of some conservative Supreme Court Justices: the
propriety of congressional delegations of law enforcement power to
independent agencies outside the control of the President. Some
conservative scholars believe that these delegations violate the
Separation of Powers, with Trump partly blaming them for a “deep
state” controlled by unaccountable bureaucrats. Trump has been on
a mission to take back that power for the President.

Despite voiced concerns by some conservative Justices in recent years,
the Supreme Court has long permitted delegations of congressional
power to “multimember expert [independent] agencies that do not
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wield substantial executive power.” Thus, Trump’s EO may be in
jeopardy under current case law. For the EO to prevail in directing
the EAC to take certain actions, the Supreme Court likely would
need to upend case law in existence since the 1930s, or else find
that the EAC’s power over elections is the kind of authority that
should only be wielded by executive branch officials answerable to
the President of the United States.

Neither one of these possibilities is out of the question with the
current 6-3 conservative make-up of the Court, with three of the
Justices appointed by Trump himself. The Supreme Court might
very well conclude that Trump’s EO is merely enforcing the laws
in a way the President can. Still, a “save” by Congress in passing the

SAVE Act, would be the most enduring way for these requirements
to take effect. O

References:

EO 14248, Sec. 1.

Id. at Sec. 2(a).

Id. at Sec. 2(b)-(f), Sec. 3(a).
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Id. at Sec. 4(a)-(b).
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Id. at Sec. 7(b).

Democratic National Committee, et al. v. Trump, Case Nos. 25-0946, 25-
0952, 25-0955, Apr. 7, 2025 (Memorandum in Support of League and Lulac
Plaintiffs Motion for Preliminary Injunction at p. 1).

9  Seila Law LLC v. Consumer Fin. Protection Bureau, 591 U.S. 197, 218 (2020)
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Robert H. Bork
MEMORIAL APPELLATE COMPETITION
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Left to right: Honorable Shannon McFee, Dean John Czarnetsky, Madisen Maring,
Madison Dietz, Victoria Porter, Anthony Thompson, Honorable John Steele

Finalists: Anthony Thompson and Victoria Porter

Winners: Madisen Maring and Madison Dietz
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EXTERNAL COMPETITION HIGHLIGHTS

f

TULANE INTERNATIONAL BASEBALL ARBITRATION COMPETITION

Pictured left to right:
Team 1 Ben Dellacono and Quinten Zak
Team 2: James Mrnacaj and Victoria Kelly

Fest

JOHN L. COSTELLO NATIONAL CRIMINAL LAW TRIAL COMPETITION

Pictured left to right: Emily Feyerabend, Mallory Fernandes, Wendell Powell Il,
Dean Maureen Milliron, and Professor J. Kirkland Miller
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EXTERNAL COMPETITION HIGHLIGHTS

HERBERT WECHSLER NATIONAL CRIMINAL
MOOT COURT COMPETITION

Professor Tim Tracey, Brianna Pritts, and Carmen Trunkett

JOHN J. GIBBONS CRIMINAL PROCEDURE
MOOT COURT COMPETITION
Emily Winter, Lili Rodriguez, and Victoria Porter

NOTRE DAME RELIGIOUS FREEDOM
MOOT COURT COMPETITION

Sawyer Lecius, Shannon Stamp, Miller Whitten, Ethan West,
Brendan Coughlan, and Vincent DeStefano
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Bipartisanship: Barriers to
Third-Party Success

By Emily Winter

In modern American society, people are
bombarded with options and choices. Yet,
when it comes to presidential candidates,
there are only two—Democrat or

Republican. A recent Pew Research Study

indicated that thirty seven percent of
Americans hold unfavorable views of both
major political parties.! Despite the dissatisfaction with the status
quo, many Americans end up voting for who they perceive to be the
better option or the lesser of the two evils.

There is nothing inherently wrong with a two-party system, and
there are even some benefits. For example, a two-party system is
efficient and can elevate the most popular opinions when it upholds
democratic principles. Ideally, the most qualified and popular
candidates participate in the presidential elections and eventually

the debates.

However, the current system makes it near impossible for candidates
who fall even slightly outside of binary party lines to succeed in a
presidential race. The current system silences third-party voices and
deprives voters of options that may better align with their values.
Most recently, candidates like Robert F Kennedy Jr., Tulsi Gabbard,
and Bernie Sanders faced barriers throughout their presidential
campaigns that hindered their success.?

Hardships to third parties begin at the grassroots stage of the campaign
due to campaign finance laws. Specifically, the lack of campaign
contribution limits makes it incredibly challenging for the average
American to run a successful presidential campaign. The Supreme
Court in Citizens United v FEC held that corporations and other
special interest groups have a First Amendment right to contribute
to political campaigns without limitation.> This decision opened
the door for the billion-dollar campaigns that exist today. These
expensive campaigns, funded by Super PACs, put less established
candidates at a great disadvantage. Even millions of small donors
cannot compete with the small group of wealthy donors that donate
to Super PACs." It raises the question: Are the candidates with the
greatest success the most popular or the most heavily funded?

Further, the polling criteria set forth by the Commission on
Presidential Debates (“CPD”) to determine who is eligible to
participate in the presidential debates discriminates against third-
party candidates. The FEC administers and enforces laws that
govern elections for federal office, including presidential debates.’
The CPD claims to be a non-partisan and independent non-profit
organization whose mission is to ensure that general elections are
held every four years for the leading Presidential and the Vice-
Presidential candidates.® The CPD’s criteria for presidential debates
requires that the candidate must “have a level of support of at least
fifteen percent of the national electorate, as determined by five
national public opinion polling organizations.””
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The D.C. Circuit court currently holds that the CPD’s debate
criteria complies with the FEC’s §110.13, which requires objective
eligibility criteria. In Level the Playing Field v. FEC, the plaintiffs
asserted that the CPD eligibility criteria was subjective and
biased.® First, the plaintiffs argued that the CPD is an inherently
biased organization because its founders are ardent supporters of
the Democrat and Republican parties.” The court rejected this.
Second, the plaintiffs argued that support from fifteen percent of
the national electorate requires money and name recognition that
is not realistically achievable for third-party candidates.!" The court
stated, “a threshold does not become ‘subjective’ merely because it
is difficult to reach.”'? Third, the plaintiffs suggested the FEC could
change their standards completely and deny debate sponsors from
using any polling requirement, which the court further rejects.”?

The Framers of the U.S. Constitution envisioned a republic that
leaves room for minority voices.'* America has strayed from this
vision. However, there are multiple routes to return. First, the
court could overrule Level the Playing Field v. FEC. The court could
conclude that CPD is an inherently bipartisan group, and thus
unqualified to host the debates, or that the CPD standards violate
current FEC rules. Second, the FEC could revise their current
rules to make eligibility more accessible to third-party candidates.
However, unless the consequences of Citizens United v FEC are
addressed, this first solution is unlikely to be effective. Of course, the
Supreme Court could overrule this precedent and reinstate limits to
campaign contribution. Alternatively, Congress could pass laws that
require transparency in donating to Super PACs. At a minimum,
Americans deserve to know who is funding presidential campaigns.
Currently, presidency is only achievable for Democrats, Republicans,
or self-made billionaires. But the forgoing solutions will restore our
democracy and the vision that the Framers had for the United States
of America. O
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Show Me the Money: Where Campaign
Cash Goes When the Race Ends

By Kendall Coughlin

When Vice President Kamala Harris
raised over $1 billion in just three months
for her 2024 presidential campaign, it
begged the question: what happens to all
that cash when the confetti settles and

the race is over?' For most candidates,
Election Day is not just the end of their
political aspirations—it is also the beginning of a complex financial
unwinding process that, although is about as exciting as watching
paint dry, is also incredibly consequential.

In the high-stakes poker game of American politics, the house always
wins—but the losers don't get to take their chips home. Instead,
they enter a labyrinth of regulations that would make even the most
zealous accountant reach for an aspirin. The cornerstone of campaign
finance law is crystal clear: no matter how much money you raise,
you can’t use it to buy that vacation home youve been eyeing.
The Federal Election Commission (“FEC”) prohibits candidates
from converting campaign funds to personal use—a rule that has
remained consistent even as other campaign finance regulations have

evolved over time.?

Not surprisingly, the biggest rule for these funds is “no personal
use.”? However, this was not always the case. Before 1989, retiring
federal lawmakers could pocket extra cash for whatever personal
luxuries they desired, from new cars to pet grooming services.*
The Ethics Reform Act slammed that particular piggy bank shut.®
Now, candidates who find themselves with a cash surplus after the
ballots are counted have several legal options: pay off any campaign
debts and expenses® (a priority for most), return contributions to
donors’ (rarely the first choice), donate to charitable organizations®
(popular with retiring politicians), transfer funds to political party
committees’ (no limits here!), contribute to other candidates™ (up to
$2,000 per election), convert the campaign committee to a Political
Action Committee,'" or keep those dreams alive and save the funds

for a future campaign.'?

The timing of a campaign’s end matters tremendously. When a
candidate drops out mid-race—say, after losing a primary but
before the general election—additional rules kick in. Contributions
specifically designated for the general election must be refunded to
donors within sixty days of dropping out if the candidate doesn’t
advance.”® Alternatively, with contributor permission, these funds
can be redesignated for other purposes—a bureaucratic dance that
campaigns would rather avoid.' As Robert Kelner noted, an election
law specialist at Covington & Burling, campaigns ideally spend
money as it comes in to maximize winning chances, not stockpile it
for a rainy post-election day."

Super PACs play by slightly different rules. These political
committees, which can raise unlimited sums but cannot coordinate
directly with candidates, typically return leftover funds to donors
after covering their wind-down costs.'® Nothing illustrates these rules

better than seeing how past campaigns have navigated the aftermath
of electoral defeat. Former Senator Joseph Lieberman demonstrated
perhaps the most altruistic approach, transferring funds from
his Senate campaign to establish a college scholarship fund for
Connecticut high school students.'” He also used some of the funds
in his political war chest to organize his papers for donation to the
Library of Congress—creating a legacy beyond his legislative work.'®

The 2020 election cycle saw Mike Bloomberg make headlines by
funneling a whopping $18 million from his short-lived presidential
campaign into the Democratic National Committee after dropping
out, amounting to quite the parting gift.”” After losing his 2020
bid for Oregon’s Fourth Congressional District, Republican Alek
Skarlatos took a different approach, using $93,000 in leftover

campaign cash to seed a nonprofit veterans’ group.?

Butnotall campaigns end with a surplus. The 2024 Harris presidential
campaign reportedly finished $20 million in debt despite raising
over $1 billion.? This echoes challenges faced by 2012 Republican
primary candidates Newt Gingrich and Rick Santorum, who spent
months post-campaign fundraising just to pay off their debts.?
Former presidential hopefuls Rudy Giuliani, Dennis Kucinich, and
John Edwards took years to clear their campaign obligations.”

While federal regulations apply to presidential and congressional
campaigns, those running for state and local offices face a different
landscape—one that varies dramatically depending on geography.*
For example, Georgia’s rules offer more flexibility than federal
regulations, allowing leftover funds to be transferred to another
campaign, saved for future campaigns, or donated to political parties
and charities, all without the strictures of federal contribution
limits.” Also, Oregon permits the use of campaign funds for “any
lawful purpose” other than personal use—a broad standard that gives

candidates considerable leeway.*

Retiring lawmakers in Oregon
might even use campaign funds to help spouses relocate to be near

the state capital—something federal rules would scrutinize.?”

Enforcement of these regulations also varies widely. The FEC has
been described as “an agency that was designed to fail because it
requires bipartisan cooperation”—a commodity in short supply
these days.?® State oversight runs the gamut from robust to practically
nonexistent.”

Following the money trail of defunct campaigns reveals more than
just accounting practices—it offers insights into candidates’ future
intentions. Those who donate funds to their party or transfer them to
other candidates often plan to remain politically active.** Conversely,
politicians who direct surplus funds to charity are typically signaling
their exit from public life.”!

The rules governing campaign leftovers reflect our democratic values:
transparency, accountability, and the principle that politics shouldn’t
be a path to personal enrichment. But the complex, sometimes
contradictory, regulations also mirror our imperfect system. So
next time you see a campaign commercial and wonder where your
contribution might end up if your candidate doesn’t win, remember:
what happens in politics doesn’t always stay in politics—but the
money usually does. O
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Casting a Moral Ballot: Avoiding the
Formal Cooperation with Evil According
to Classical Natural Law Principles

By Vincent DeStefano

“With great power comes great responsibility.
Remember that, Pete. Remember that.”!

With issues surrounding the intrinsic
dignity of the human person now so
frequently on the ballot it has never been
more relevant to discuss the moral quality
of the political right to vote. According to
Scripture and prescribed by the natural law, governing bodies possess
an intrinsic authority over their subjects, and likewise, the governing
body owes its subjects an atmosphere conducive to the cultivation
of virtue and human flourishing.? The American democratic system,
however, presents a unique moral dynamic, that is, the line between
the governor and the governed is significanty blurred.* While
the citizen is not directly responsible for the laws of the state, he
is responsible for vesting that power in an elected official.* This
political right to vote, then, carries with it the following twofold
duty: (1) the civic/political duty 0 vote, so that there may be elected
officials, and (2) the ethical duty to vote morally so as to uphold
the common good and promote human flourishing. With this
conclusion, the essential question follows: What does ethical voting
entail? To answer this question, it is necessary to turn to the writings
of St. Thomas Aquinas to understand the natural law, the nature of
human action, and the cooperation with evil.

According to Saint Thomas, the natural law, understood morally, is
a rational creature’s participation in the eternal law, or God’s divine
providence.’ As rational beings, humans are uniquely situated in
determining the will and intention of our Creator, and those things
that are not in accordance with it, are, effectively, “immoral.”® These
natural, moral precepts, then, ought to be reflected and considered
by our human laws.” Saint Thomas shows us that the natural law is
applied practically in our human laws by way of “determination.”
This determination begins with the raw moral precept that originates
from pure human reason, such as “thou shalt not kill (murder).”
The practical and positive application, or determination, of these
precepts, however, is a matter of cultural and societal preference and
prudence; so long as they sufficiently prohibit the evil conduct or
promote goodness.'® For example, the prohibition of murder and the
length of sentencing for murder are of the same positive quality but
differ radically as to their moral content. Accordingly, in following
the natural law, one must strive to avoid participation in the
implementation of laws that are contrary to the first-order natural
precepts reflected in the human law. This, however, raises the next
question: What does it mean to “participate” in the implementation
of these laws?



While Saint Thomas himself does not use the language of
participation or “cooperation” with evil, early modern thinkers like
St. Alfonsus Ligouri and contemporary thinkers like the renowned
Thomist, Dr. Steven A. Long, have pieced together a clear-cut theory
for him." According to Long, there are two categories of cooperation:
(1) formal cooperation; and (2) material cooperation.'”? An actor
formally cooperates with evil when he provides “direct and essential
aid . . . with respect to the object of the agent’s act,” and materially
cooperates with evil when the assistance is “purely circumstantial.”*?
Finally, Long demonstrates that each category operates on a spectrum,
that is, an actor’s cooperation may be more or less formal, or more
or less material."* Along these lines, he introduces the highest level of

cooperation, “most formal” cooperation."

Now, with the natural law addressed, and the categories of cooperation
established, the act of voting can be properly analyzed with respect to
its moral quality. All human acts, as opposed to mere “acts of man,”
arise out of the rational powers of the intellect and the will.'® The
intellect, through the operation of the speculative powers of man,
contributes to the informed nature of the action, whereas the will is
directed by human desire and choice.'” There are few human acts that
encompass these powers more than the act of voting in a democratic
election. As stated above, American citizens have the unique power
to contribute almost directly to how they themselves are governed.'®
As the epigraph of this paper foreshadowed, Americans have a great
power to alter the course of their country, and accordingly, they must

act with great care in exercising their political right to vote."”

Accordingly, it is a direct violation of natural law principles to
consciously vote foralaw or official that will violate a first-order natural
law precept, such as “thou shalt not murder.”” The moral weight
and culpability of the cooperation through voting is determined by
the requisite knowledge of the voter regarding the law or official.
Therefore, if an individual votes for a provision that legalizes and
expands access to abortion, he would be in formal cooperation with
evil of the unjust taking of human life. Conversely, if an individual,
following his moral compass to the best of his ability, votes in favor
of a provision legalizing recreational marijuana, he would have likely
only materially cooperated with any negative effects that stem from
its ratification. This is because the act of murder is a self-evident
violation of the natural law, whereas the moral quality of smoking
recreational marijuana is far more ambiguous and questionable in

nature.

When exercising the political right to vote, it is helpful to heed
Long’s words when he states, “what is true of operation, pertains also
to co-operation.”*' That is, if the voter believes that his execution of
the act that the provision or official supports would violate natural
law principles, his vote for such a provision or official would also be
in formal cooperation with the act, and accordingly, the violation. O
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Democracy Denied: The
Unconstitutional and Unethical Reality
of Felon Disenfranchisement

By Mallory Fernandes

The ballot box is often seen as the great
American
where every citizen has a voice. Yet, for

equalizer in democracy,

millions of Americans, their voice is
silenced; not because of age, residency,
or citizenship status, but because of a
past felony conviction. The practice of
felon disenfranchisement is rooted in a long and often troubling
history centered around the balancing act of legal, moral, and
social implications. While many citizens still support felon
disenfranchisement, others disagree with it in its entirety, leaving
lawmakers to continuously question whether the right to vote
is entirely inalienable or whether a past mistake should serve as a

permanent muzzle on one’s democratic voice.

Felon disenfranchisement is a policy in American law where courts
strip voting rights from people who have committed felonies. While
supporters argue it protects election integrity, its compatibility with
democratic values and constitutional rights remains deeply contested.
The Fourteenth and Fifteenth Amendments protect the right to
vote, allowing restrictions only under specific conditions.! But when
those restrictions target specific groups and are enforced indefinitely,
they risk violating fundamental principles of fairness and equality.
Given the discriminatory history and racially biased impact of felon
disenfranchisement laws, these policies undermine core social justice
principles and raise serious concerns about excluding convicted

felons from the electorate.

From a historical perspective, the roots of felon disenfranchisement
laws were developed from the doctrine of “civil death,” a legal concept
from English common law.? According to this principle, convicted
individuals who committed serious offenses would permanently lose
their rights to vote or hold public office positions.? In the U.S., these
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laws expanded significantly during the Reconstruction era, when
Southern states deliberately weaponized these laws in response to the
abolition of slavery.” In essence, laws were intentionally designed to
disproportionately target Black individuals and aimed to effectively
revoke their voting rights through harsh legal consequences.” These
measures were passed alongside other racially discriminatory tools,
such as literacy tests, poll taxes, and grandfather clauses, all aimed
at preserving White political dominance.® With this historical
backdrop,

maintain their ties to racist voter suppression systems.

contemporary felon disenfranchisement practices

Unfortunately, the Fourteenth Amendment of the Constitution
allows felony-based disenfranchisement to continue, despite its
clear conflicts with universal suffrage principles. Section II gives
states unrestricted power to determine voting rights restrictions for
convicted offenders, a power that has been validated by the U.S.
Supreme Court.” The Court established this interpretation through
its landmark ruling in Richardson v. Ramirez, which affirmed that
states are permitted to lawfully prevent convicted felons from voting
without violating Equal Protection Clause standards.®

However, although the U.S. Constitution allows voting rights
limitations, it neither defines nor approves permanent voting
exclusion. The Fourteenth and Fifteenth Amendments were
designed to expand civil rights and eliminate discriminatory voting
barriers, not to create new forms of voter suppression. The decision
overlooked the racial and social inequalities embedded in laws
that restrict voting rights.” As public awareness of civil and voting
rights continues to grow, courts should revisit this precedent. Felon
disenfranchisement, especially when applied indefinitely, contradicts
the foundational democratic principle that every citizen deserves a
voice in the political process.

embedded in

disenfranchisement laws present one of the strongest constitutional

Furthermore, the racial inequities felon
challenges to their continued use. Systemic inequalities in the
criminal justice system cause Black and Latino populations to face
disproportionate imprisonment rates compared to their White
counterparts.’’ As a result of disenfranchisement laws, minority
communities lose their voting rights disproportionately, ultimately
losing their democratic voice and decreasing their political influence. !
This stands in direct opposition to the protections afforded by the
Equal Protection Clause of the Fourteenth Amendment, which states

that every citizen should receive equal treatment under the law.'?

The conflict between felon disenfranchisement laws and the
Equal Protection Clause of the Fourteenth Amendment reveals a
troubling reality: the laws systematically violate the fundamental
rights of marginalized populations while reinforcing historical racial
inequalities. By disproportionately impacting communities of color,
such policies undermine the very principle of equal protection and
stand in direct opposition to core Constitutional guarantees.

The Supreme Court has used its authority in the past to strike down
discriminatory voting practices, such as racial gerrymandering, poll
taxes, and literacy tests, that suppressed minority participation.’ Yet,
it continues to uphold felon disenfranchisement law that achieves a
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similar result: the denial of democratic representation for millions,
particularly within minority communities.

On the other side, many of the supporters of felon disenfranchisement
maintain that losing voting rights is the natural consequence of
criminal activities. They maintain accountability and maintain the
democratic system’s integrity. Overall, these arguments overlook
how criminal justice goals are built to help rehabilitate offenders
while reintegrating them into society.

The goal of rehabilitation through incarceration directly conflicts
with permanent disenfranchisement since it means the denial of
democratic rights to individuals who aim to become law-abiding
citizens. Research indicates that granting voting rights to ex-felons
increases civic participation and decreases misdemeanors because
it establishes their role in society and may reduce the chance
of recidivism." In contrast, social alienation increases through
persistent disenfranchisement, so it produces a permanent underclass
of people excluded from governance. These policies not only hinder
rehabilitation but also violate core Constitutional values.

Under a Catholic social justice perspective, the elimination of voting
rights for convicted felons stands as an unacceptable moral policy.
Catholic doctrine upholds the inherent dignity of every human
being, including those who have committed crimes."> Core teachings
of the Church emphasize forgiveness, redemption, and reintegration
into society; principles that are fundamentally at odds with the
permanent social exclusion imposed by felon disenfranchisement.'®
The United States Conference of Catholic Bishops has advocated
for comprehensive criminal justice, including the restoration
of voting rights for former offenders.” Catholic social teaching
calls for a special concern for the poor and marginalized, who are
disproportionately impacted by systemic injustices.'”® Not only do
disenfranchisement laws disproportionately affect racial minorities
and economically disadvantaged individuals, they violate both the
spirit and substance of Catholic social ethics.

Felon disenfranchisement is an unfair limitation that is contrary to
the fundamental democratic principles upon which America was
founded. While states currently possess the Constitutional authority
to limit felons’ voting rights, those policies fail to meet the fair,
successful, or current civil rights standards. From a legal and a moral
standpoint, the continued disenfranchisement of formal felons is
indefensible. A truly democratic society must ensure that all citizens,
regardless of their history, have a voice in shaping the future. To
uphold the values of justice, equality, and democracy, the United
States must abolish felon disenfranchisement and guarantee full
voting rights for all its citizens. O
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Willful Blindness: Federal Manipulation
of Electoral Boundaries Through
Census Data, Redistricting,

and Gerrymandering

By Brendan Coughlan

“The conception of political equality
from the Declaration of Independence,
to Lincoln’s Gettysburg Address, to the
Fifteenth, Seventeenth, and Nineteenth
Amendments can mean only one thing—

one person, one vote.”! The true essence of
what these authorities represent invites us
to consider how they can only mean something else—one citizen,
one vote. In 2016, the Supreme Court of the United States ruled
that the total population for the upcoming 2020 census would
include all individuals residing in the U.S., regardless of citizenship.?
As of June 2023, the population of illegal immigrants living in the
U.S. is estimated at 16.8 million.? This excludes a horrific year for
the U.S. border in 2024.% After the Rucho v. Common Cause decision,
the federal government has turned a blind eye to political tactics
surrounding the census and redistricting,’ posing a big problem for
the integrity of elections.

The political manipulation of census data and redistricting practices
leveraged through the ongoing open-border crisis represents a form
of federal gerrymandering. By intentionally changing the electoral
boundaries to benefit political interests, this manipulation undermines
the democratic process, violates the principle of fair representation,
and threatens the integrity of future elections. It grants the executive
branch disproportionate power over congressional mapping, making
this issue crucial to protecting constitutional guarantees of equal
representation.

The total U.S. population count is used for congressional and
Electoral College apportionment.® The Supreme Court has
determined that all persons residing in the U.S. are counted,
including illegal aliens and noncitizens.” The Constitution mandates
redistricting every ten years based on census data.® When millions of
noncitizens are added to the population count, it inflates, distorts,
and reshapes congressional district maps.” Districts with inflated
counts gain more representatives in the House, while districts
with predominantly U.S. citizens may lose seats. This brings us to
gerrymandering, defined as “the practice of drawing the boundaries
of electoral districts in a way that gives one political party an unfair

advantage over its rivals.”

Traditionally associated with state power, gerrymandering originates
from former Massachusetts Governor Elbridge Gerry, who in 1812
enacted legislation that unfairly misrepresented the Federalist Party.!!
In 2019, Chief Justice Roberts delivered a five to four majority
opinion ruling that partisan gerrymandering presents political
questions beyond the reach of the federal courts, effectively closing
the door on federal judicial intervention in partisan gerrymandering
cases.'? According to the majority, it is up to state legislatures, not
the federal courts, to determine when gerrymandering has gone too

far.”?

The Rucho decision opened the door to unchecked electoral strategies,
particularly for presidential administrations to direct significant
populations of noncitizens toward swing states without any judicial
oversight. During the Biden administration, large masses of illegal
immigrants were directed toward swing states, such as Georgia,
Arizona, and Pennsylvania.'" Tt is not far-fetched to imagine state
actors being used as Presidential pawns to achieve the goals of
gerrymandering. As Representative Yvette Clarke (D-NY) remarked
during a 2021 hearing, her district “can absorb a significant number
of these migrants,” adding, “I need more people in my district just
for redistricting purposes.”® Similarly, Senator Brian Schatz (D-HI)
opposed removing noncitizens and illegal aliens from the census,
stating that “it would clearly be a disadvantage to Democrats.”'¢
This type of subterfuge, occurring amidst a self-imposed open-
border crisis, exemplifies “federal gerrymandering”—a new form
of manipulation at the federal level. While this is completely
uninterrupted after Rucho, the implications it will have on the
country are deeply concerning.

As of May 8, 2024, the Equal Representation Act passed the House
of Representatives and awaits Senate approval.'” The Act sets out the
following criterion for the 2030 Census and each decennial census
thereafter: “[1] to require a citizenship question on the decennial
census, [2] to require reporting on certain census statistics, and [3]
to modify apportionment of Representatives to be based on United
States citizens instead of all individuals.”*® The constitutionality of
this bill hinges on the intent of the Framers. Section Two of the
Fourteenth Amendment states:

Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole
number of persons in each State, excluding Indians not taxed
... But when the right to vote at any election for the choice
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of electors . . . is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United
States, or in any way abridged . . . the basis of representation
therein shall be reduced in the proportion which the number
of such male citizens shall bear to the whole number of male

citizens twenty-one years of age in such State."

'The pride of being a United States citizen ought to mean something,
and this includes the right to vote without having that right abridged
through manipulation by one’s own elected representatives. The
possibility of fear and nonresponse to the census from households
with undocumented individuals does not hold weight; H.R.7109
would introduce a citizenship checkbox, providing a basic
understanding of the U.S. population.?® Furthermore, the argument
that including noncitizens in the census contributes to more federal
resources and GDP is a flawed concept that essentially throws good
money after bad.

The goal here is not perfection, or as the Supreme Court has stated,
“draw[ing] congressional districts with mathematical precision.””
Instead, it is about safeguarding the fundamental principles of
democracy that grant equal representation for every citizen. The
manipulation of electoral boundaries through census data and
redistricting threatens not only the integrity of our electoral
system but also the trust that citizens place in the voting process.
The argument that Democrats have not gained seats in the House
because of illegal immigration is preposterous—this assertion relies
on 2020 Census data, which was collected before Biden’s ineffective
and incompetent handling of the U.S. border.

The issue of federal gerrymandering reflects a prioritization of
political gain over individual rights, masked as virtuous liberation.
The federal courts must step in to prevent this manipulation,
ensuring that the interests of true Americans take precedence over
partisan ambitions. Upholding the constitutional promise of one
citizen, one vote requires vigilance and action against those who
continue to distort our democracy for their own ends. Only through
judicial involvement and vicarious representation can we protect the

principles of fairness and equality that are vital to the life of our

republic. O
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Paths to Presidency and Papacy:
Comparing the Electoral College
and the College of Cardinals

By Victoria Porter

Author’s note: As this article was going to
publication, Pope Francis passed away on
Easter Monday, April 21, 2025. The Holy
Father leaves behind a legacy of humility and
reform within the Church, and he will be
greatly missed. May he rest in peace.

His Holiness Pope Francis has encouraged
Catholics in the United States to participate in government,
encouraging them in 2024 to vote for “the lesser evil.”! However,
some voters, Catholic or not, have lost faith in the election system
that ultimately depends on electors to determine who will lead the
United States for the next four years.? Back in Rome, Pope Francis
received his appointment in much the same way: a select group of
electors, known as Cardinals, chose him as Bishop of Rome in 2013.°
The Electoral College has been a hot topic in the United States in
recent years, particularly considering Donald Trump’s controversial
election in 2016. As this article is being written during the height
of the 2024 election season, Americans once again find themselves
asking: what is the electoral college, and does it really work?

The Electoral College and the Sacred College of Cardinals are both,
in a sense, republican. Each is an example of an indirect democracy
in which a group of individuals represent the entire population and
vote to elect a leader on the public’s behalf.* These two institutions

function similarly, and each has its own critics.’

The Electoral

Convention as a compromise between direct and congressional
elections of the President.® Outlined in Article IT and the Twelfth

College emerged during the Constitutional

Amendment of the United States Constitution,” this system has long
been controversial, with critics calling for its abolition, particularly
due to concerns it undermines the principle of one person, one-
vote.® They argue the winner-takes-all approach adopted by most
states distorts the individual voting power, leaving many citizens
feeling disenfranchised.’

Catholics around the world have been calling for reform to the papal



election process. In 1059, Pope Nicholas II published a papal bull
that reformed the election process by assigning the task of electing
the Pope to the Cardinals.’® In 1268, the death of Pope Clement
IV marked the beginning of an election process that lasted nearly
three years and ended only after the cardinals were sequestered in
their palace and its roof was removed."" After this election finally
produced Pope Gregory X in 1271, the new Pope sought to further
reform the process and avoid such inefficiency in the future. In 1274,
at the Second Council of Lyons, he established the conclave as the
means of electing future Popes.'? Pope Boniface VIII incorporated
the process into canon law in 1298, and it has remained the standard
procedure for papal elections since."?

While some voters and lay faithful may well understand the electoral
processes, many are blind to the mechanics by which the votes
are cast. In the United States, a presidential election takes place
every four years." The process is lengthy, with candidates typically
registering around eighteen months before election day.”” Candidates
must be natural-born citizens of the United States, be at least thirty-
five years old, and have been a resident of the United States for at
least fourteen years to register.'® Electors have fewer requirements:
they cannot hold certain offices like Senator or Representative, and
must not have engaged in insurrection against the United States."”
Political parties in each state select electors, often choosing officials
or party loyalists.'"® When citizens vote for a candidate in the general
election, they are actually voting for that candidate’s electors.”

These electors vote on the first Monday after the second Wednesday
in December.” States vary on how each elector votes.! In Maine
and Nebraska, the electors are assigned proportionally to the popular
vote,”? while other states award all electoral votes to the popular
vote winner.”> To win the presidency, a candidate must receive 270
electoral votes.?® If no candidate receives the required votes, the vote
goes to the House of Representatives.”

Elections in Rome are far less frequent, with a new pope being
elected only when the prior pope dies or resigns.”® Unlike many
political elections, papal candidates need not declare an intent to
run.” In fact, any baptized Roman Catholic man can be elected as
pope, and a layman who is elected would be immediately ordained
as bishop.?® The Cardinals are selected by the Pope and serve lifelong
appointments, though only those under eighty can vote for a new
pope.”” While the laity do not elect Cardinals, papal appointments
may reflect broader cultural trends and the Pope’s vision for the
Church’s future.

Voting Cardinals gather in Rome shortly after the death or resignation
of the Pope.” They gather in the Sistine Chapel and take an oath of
secrecy.’’ They vote by secret handwritten ballots, which are then
counted out loud.” Two-thirds of the votes are needed to elect a
pope.* If no man receives this amount, the process repeats, four
times per day until an election is made.* When a successful election
is made and the elected accepts his election, the ballots are burned
in a stove with a mixture of chemicals, which produce the white
smoke that signals to the world that a new pope has been elected.”

The election process is repeated as many times as necessary, with the

longest being the nearly three-year election of Pope Gregory X.*

In Rome, a papal election typically follows the Pope’s death. But with
Benedict XVI’s 2013 resignation, and concerns about Pope Francis’s
health, just as Americans watch the news on Election Night to see
the states turn red or blue, Catholics around the world may soon be
focused on the Sistine Chapel, watching for black or white smoke.

These power transfers significantly affect American Catholics as
they are the intersection of law and religion. The President can sign
legislation, veto bills, and nominate federal officials. Similarly, the
Pope can advocate for the Church’s position on important issues,
publish guidance to worldwide Church leaders, and appoint bishops
and cardinals. While Americans participate directly by voting in the
election of the President, Catholic laity can indirectly influence papal
selection by voicing concerns to priests and bishops and praying for
the electing cardinals. Understanding the form and function of each
of these election processes allows individuals to participate in the
election processes to the highest extent, making informed decisions
while appreciating their impact. O
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Same-Day Voter Registration:
Fraudulent or Convenient?

By Quinten Zak

With the technological advances in
modern society, life has grown more
convenient. It has come to be something
people expect, and voting is the same
way. Thus, Same-Day Voting Registration
(“SDR”) and Election Day Registration
(“EDR”) were established. EDR and SDR

allow for people to register and vote in a single action, producing a

more convenient voting scheme.!

As of June 2024, twenty-three states and the District of Columbia
allow SDR, which allows voters to both register and vote at the same
time.? Further, twenty states and the District of Columbia allow
EDR, which allows voters to register and vote on Election Day.?
These states adopted SDR and EDR to increase voter turnout by
decreasing the amount of actions needed to vote.* While these
convenient voting systems offer benefits, they also carry the potential
for negative side effects. The question is whether the convenience of
EDR and SDR outweighs the potential negative side effects.

The argument for EDR and SDR is that these systems increase voter
turnout because of the convenient and efficient process. In 2008,
twelve states permitted some form of SDR.’ One of those states,
North Carolina, saw an increase of 8% from 2004 to 2008.¢ Further,
in a study conducted on EDR states, there was an increase of about

4% to 6% in overall voter turnout.” Therefore, SDR and EDR do
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increase voter turnout by roughly twenty to twenty-six million
people.® This increase of voter turnout could produce more accurate

results because the elections will survey more of the population.

Similarly, some research reports suggest that registration and voter
turnout were higher on average in EDR and SDR states compared
to non-EDR/SDR states.” For example, 77.3% of the eligible
population was registered to vote in non-EDR/SDR states while
88.8% of the eligible population was registered in EDR/SDR states. '
Furthermore, in EDR and SDR states, 65.6% of registered voters
turned out while only 50.5% of registered voters actually cast their
ballot in non-EDR/SDR states.!! That is a 15% increase in registered
voter turnout. These results are contributed to the convivence factor
of showing up at the polling centers to register and vote instead of
figuring out weeks before the election where to register, working
through the requirements, and filling out the application materials.!?
The numbers align with the theory that the more convenient voting
schemes produce more voters on Election Days.

Conversely, SDR and EDR can leave the voting system vulnerable
to fraud, error, and overwhelming administrative burdens. The EDR
and SDR voting process become accelerated which leads to errors
and opens the door to fraud. For example, in Wisconsin, a federal
investigation showed clerical errors, poll worker shortages, and
incompetence within the polling centers due to SDR and EDR."?
In North Carolina, counties were unable to verify registration
cards, which allowed for duplicate votes and by the time the error
was caught, it was too late.! This is contributed to the way SDR
and EDR are set up where one could theoretically vote early in
one county, then vote in neighboring counties because of the long
processing time." In Michigan, a SDR state, almost every county
with over 50,000 people has a registration rate of 100 percent,
hinting at there being more votes than people registered.’® These
errors can be contributed to the overload of voter turnout in SDR
and EDR states.

SDR and EDR not only lead to error and potential fraud but also
increases the admirative burden on poll workers. One reason for
the increase of administrative burden is EDR and SDR make it
difficult to estimate ballot turnout, which makes it hard to estimate
workers needed at each polling station.'” If underestimated, the
influx of EDR voters could lead to more error, duplicates, ineffective
identification verification, and fraudulent voting.'® Further, there is a
shortage of poll workers to verify each EDR/SDR voter. States, such
as Nebraska, resort to drafting people to meet the polling needs.
Poll workers in these states expressed they are overwhelmed by the
amount of work on election day."” The administrative burden and
the lack of poll workers could lead to more inaccurate results or the
potential for fraud in EDR and SDR states.

Voting turnout has always been a problem, especially for the younger
generations. SDR and EDR seem to be a solution for that problem.
SDR and EDR make it convenient for voters because instead of
multiple actions to vote, EDR and SDR only require one action. On
its face, the numbers show an increase of turnout, but these systems
can leave the door open for a slew of problems. Thus, although



SDR and EDR might lead to more accurate results as voter turnout
improves, the present system opens the door to voter fraud and more
mistakes. With voter fraud on the forefront of people’s mind after
the 2020 election, it seems SDR and EDR has opened the door to
more problems than they have solved. O
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Judicial Review of Absentee Voting
Laws: Balancing State Interests vs.
Fundamental Rights

By Sawyer Lecius

Voting is a right granted to all citizens
in the United States, encouraging them
to participate in the democratic process
and make their voices heard. Absentee
voting is one method that allows eligible

voters to cast a ballot remotely. This
mechanism of voting let's citizens vote
despite circumstances like illness, schooling, or military service.
While expanding voting methods is important and crucial, absentee
voting has faced criticism, raising concerns of election security and
fraud. States have passed laws to address these concerns. However,
these measures potentially restrict access for marginalized groups of
voters. To resolve tensions between a state’s right to regulate elections
and a citizen’s fundamental right to vote, courts have engaged in
judicial review over absentee voting laws. While different states have
varying interests in overseeing elections, judicial review of absentee
voting laws ensures the legitimacy of the electoral process by creating
a balance of state interests against a fundamental right.

Absentee voting began during the Civil War to ensure that soldiers
were not disenfranchised by their military service.

'Although these early laws are not as contentious as today, there was
still opposition between parties then.> Union states, in particular,
struggled to pass absentee voting laws due to constitutional conflicts,
leading to early examples of judicial review.> After the Civil War,
many of these laws disappeared until 1911 when absentee voting
expanded to civilians. However, by 1924, most states passed
legislation imposing limited use of absentee ballots.”

Inspired by past legislation and history, the current framework of
absentee voting varies across states. Some states require voters to
provide a valid excuse for not voting in person, while other states
allow voters to give no excuse.® Further, some states have imposed
time restrictions, illustrating a more limited perspective of this voting
process.” Ultimately, modern lawmakers continue to reconsider the
access to absentee ballots because of current political and social
trends, such as a global pandemic and heightened political division.

The COVID-19 pandemic generated an increase in mail-in and
absentee voting during the 2020 general election. About 65 million
votes were cast this way, nearly double the 33.5 million votes in
the 2016 election.® The influx in absentee voting led to widespread
skepticism, fueling intense debates over how citizens vote. On
one hand, voting is considered a fundamental right by many.
Constitutional amendments and federal laws ensure that no voter
is denied the right to vote based on race, gender, or age.” Absentee
voting provides an extra safeguard to this fundamental right
However, on the other hand, some legislatures argue that stricter
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voting laws will reenforce confidence in the democratic process.'
Further, state laws would enhance election security and address
fraud, which were prevalent issues during the 2020 election.!! These
differences in interests show a need for judicial review to determine if
absentee voting is a valid method in place of in-person voting,.

Through Marbury v. Madison, the Supreme Court established
judicial review to examine the constitutionality of laws.'? Recently,
courts have reviewed voting laws to assess whether these laws
infringe on voters’ rights or impose a burden. Initially, the Supreme
Court reviewed these laws using strict scrutiny but switched to the
Anderson-Burdick Test, a more flexible balancing approach.'? Under
this test, courts weigh government interests against the burden on
the voter, applying leniency to laws with low voter impact.!* As
political divisions rise, and more states propose new laws, judicial
review becomes increasingly necessary. With the expansion of voting
methods, it is vital for courts to check legislative powers and ensure
all parties’ interests are fairly recognized.

The federal case Democratic Nat! Comm. v. Bostelmann demonstrates
judicial review concerning the 2020 election.” The Democratic
National Committee challenged state absentee ballot laws,
specifically calling for deadline extensions due to the COVID-19
pandemic.'® The district judge granted the extension, determining
that voters would have difficulty casting their votes because of the
pandemic.'” The state denied this assertion, claiming that voters had
months to prepare for this election, and that extending deadlines
near the election was impractical.'"® The Seventh Circuit agreed,
acknowledging the Supreme Court’s determination that, regardless of
a pandemic, last minute voters may face consequences.'” Ultimately,
the court concluded that the burden on voters was not greater than
the interest of the state.’ If proactive, a Wisconsin voter could still
vote, but changing deadlines close to an election risked procedural
issues and undermined election integrity.

Absentee voting has become a crucial method, separate from in-
person voting, to ensure voters fundamental rights in today’s
society. However, with this expansion, absentee voting has also faced
heavy criticism, causing citizens to question election integrity. As
a result, states continuously impose new laws to regulate elections,
hoping to offer security to voters. But these laws can have adverse
effects on marginalized groups who might not be able to vote in
person. Due to an increase in voting laws and the raising concerns
in the United States, judicial review has become a crucial process to
balance the fundamental rights of voters against state interests. As
the U.S. continues to face political turmoil, combined with a lack
of confidence in the citizenry, courts must play an important role in
respecting and acknowledging the perspectives of both voters and
states. O
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How A Democratically Elected Senate
Intrudes on Individual Liberties:

The Case for Repealing the
Seventeenth Amendment

By Quentin J. Abbott

As may be known, United States Senators
were originally elected by the legislatures
of their respective States.! However, in
1913, a majority of the States ratified
the Seventeenth Amendment to the U.S.
Constitution,” which provided for the
direct, popular election of Senators.® The
new Amendment represented an important change to the Framers’
original conceptualization of the relationship between the States
and the Federal Government in Washington,* and it greatly affected
how individual rights and liberties were adjudicated by the federal
courts.” However, democratic participation in senatorial elections
can tend to politicize the federal courts,® and it is for this reason
primarily that the Seventeenth Amendment should be repealed.

As originally envisioned, the Senate was composed of two members
elected by the legislature of each State.” By giving State governments
a direct say in the “selection of federal officers,”® the Constitution
empowered the States to act as a counterforce against federal laws
contrary to the will of a simple, popular majority.” The Constitution
also allowed the States to participate in the confirmation of federal
judges, who are responsible for interpreting the Constitution and
the Bill of Rights.'* However, the original system also had its defects,



as elections to State legislatures often served as “proxies” for elections
to the U.S. Senate."

One need only think of how the political and partisan composition
of federal courts would change if State legislatures still enjoyed the
power of electing U.S. Senators. As of now, Republicans control
twenty-eight state legislatures, and Democrats control eighteen.'?
Without the Seventeenth Amendment, the composition of the U.S.
Senate would be fifty-eight to thirty-six,'® assuming state legislatures
would vote along party lines."* However, with the popular election
of Senators, the current Senate is fifty-three Republicans, forty-
five Democrats, and two Independents.” Given philosophical
differences between the two parties, a different political breakdown
in the Senate could have significant implications for the makeup of
the federal judiciary.'®

In 2024, popular trust in the U.S. Supreme Court continued to
deteriorate, and this is not due solely to some of the Court’s latest
unpopular decisions, such as that in Dobbs v. Jacksons Womens
Health Organization,” but also to the fact that more people see the
Court as partisan.'® To some extent, the high Court has generally
become more conservative in its jurisprudence—due in part to
the three appointments to the Court made during the first Trump
Administration."”” Additionally, there is often talk about the Supreme
Court taking away fundamental rights.? However, under the old
system, there was, at least in theory, an added constitutional layer of
political insulation for federal judges.?' Yet, if the body responsible
for confirming federal judges® is itself composed of members whose
elections may not be sufficiently insulated against factious majorities,
it may make sense—though perhaps not fully explain—why the
public has an increasingly partisan view of the Court.??

If the original proponents of the U.S. Constitution were correct,
then designing the upper house of Congress in such a way as to
procure “the double advantage of favoring a select appointment,
and of giving to the State governments such an agency in the
formation of the Federal Government as must secure the authority
of the former,”* ought to mean ensuring that those nominated to
serve the Nation as judges are as far removed from popular, factious
majorities as possible, lest the character of the institution charged
with deciding the scope of individual liberties and governmental
powers become mired in political debate.”® Electing U.S. Senators
by popular majorities® contradicts this purpose. For this reason, the
Seventeenth Amendment should be repealed. O
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Changes in Mail-in Ballot Voter Election
Laws as an Effect of COVID-19

By Shannon Stamp

The rapid changes and increased litigation
surrounding mail-in and absentee voting
laws during and after COVID-19 created a
conflict between ensuring voter access and
upholding electoral integrity. The changes
in election law during COVID-19 created
lasting adverse effects on the stability

and trust in the electoral system. These changes also challenged
uniformity among state mail-in and absentee electoral laws. In
Florida, the significant increase in litigation required swift action
before election day. As a result, Florida struggled with where to draw
the line on accessibility and accountability for mail-in ballots to
maintain voter integrity and trust in the system.

Nationwide, the COVID-19 pandemic forced states to adjust their
election laws quickly to account for the national health crises.! The
mail voting rates soared compared to the last election term. For
instance, in 2018, 25.6% of voters voted by mail and the rate almost
doubled in 2020.> These rapid shifts in election laws also caused
a significant increase in emergency litigation in federal courts and
time-sensitive cases.” The influx of election-related litigation caused

substantial issues with the management of caseloads.*

In Florida, several civil rights organizations sued Governor Ron
DeSantis, Secretary of State Laurel Lee, and the Florida Elections
Canvassing Commission to ask the state for increased voter
accessibility and outreach to expand mail voting deadlines.’ For
example, in one notable lawsuit in March 2020, Williams v. DeSantis,
the plaintiffs sought a temporary restraining order because the state
failed to take proper emergency measures.* However, the court found
an injunction would be adverse to public interest because voting had
already begun.’

Subsequently, the Nielson v. DeSantis case emerged in May 2020,
in which the plaintiffs alleged that Florida’s laws and emergency
measures were inadequate and harmful to voters.® The case was
dismissed in June, but the plaintiffs filed an amended complaint
adding a hundred and thirty-four county Supervisors of Elections
and County Canvassing Boards as defendants and raised additional
complaints regarding voter eligibility issues.” The plaintiffs alleged
that the inconsistent county policies regarding paid postage and
different drop box locations were unconstitutional.'” However,
the court held that these variations did not rise to the level of
constitutional violation and dismissed the claims.!! This case was
among many that arose in Florida during COVID-19 that required
swift action due to the impending election."

Additionally, cases related to technological and procedural issues
regarding voting arose. In Namphy v. DeSantis, the plaintiffs sued
after a voter registration website was inoperable on the last day of
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voter registration.’? Although the deadline was extended, thousands
of voters were prevented from registering because they were never
notified of the extension.'” In addressing the issue, the Namphy
court relied on the United States Supreme Court decision in
Purcell v. Gonzalez, which emphasized the importance of avoiding
voter confusion resulting from last-minute changes to election
procedures.” The Namphy court concluded that the interference of a
court order did not outweigh the voter confusion that an injunction
would cause.'® This case highlighted the difficulty Florida courts
faced in deciding electoral law issues amid unprecedented times.

However, the concern over inadequate electoral laws amid
COVID-19 did notend in Florida courtrooms. For example, the 2020
presidential election sparked concerns among the public regarding
the accuracy of the polls.”” Many feared that voter intimidation and
unlawful “assistance” were occurring in the home, where vote-by-
mail procedures lacked the ballot privacy and protections against
electioneering or coercion that are typically present at in-person
polling places.'®

In addition, there were concerns nationally over rejected mailed
ballots not being counted." According to the Election Administration
and Voting Survey (EAVYS), rejected ballots are often due to signature
matching, eligibility, missing verifications, and incomplete ballots.?
However, in the 2020 U.S. general election, approximately 98.8%
of absentee or mail-in ballots were submitted, with about 0.8%
rejected.?! In Florida, specifically, the EAVS reported that of the
mailed ballots received, only 0.3% were rejected.”? The large ballots
received in the 2020 election and the minimal amount rejected
caused concern among Florida voters about voter authenticity and
fraud in 2020 and future elections.?

Accordingly, Florida election laws were adjusted in response to the
rising concerns of voters.?* Previously, Florida state law allowed vote-
by-mail requests to remain valid for two election cycles.> However,
after the 2020 election, Governor Ron DeSantis signed new
legislation requiring that all standing vote-by-mail requests must be
renewed each election cycle.” This change prompted urgent efforts
by political parties and advocacy groups to inform voters to submit
new requests in time.” It also made it difficult to predict how the
change would specifically affect mail-in-voting in the 2024 election.?
Since the 2022 midterms, mail-in ballot requests in Florida have
decreased significantly.” In 2022, over four million voters requested
mail ballots, whereas only two million requested ballots for the 2024
election.®® COVID-19 impacted Floridas electoral laws and still
prompts changes amid voter fears and distrust following the 2020
presidential election.”

Overall, the COVID-19 pandemic has left its mark on Florida
courtrooms and voters for the foreseeable future. The increased
legislation forced courts to weigh the merits of judicial interference
against upholding voter’s trust and the state’s electoral integrity. Even
as the immediate public health crisis recedes, voter apprehension
continues to shape Florida’s evolving electoral landscape and will likely
remain a critical factor in mail-in-ballot changes in the future. O
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A Broken Pledge: How Faithless Elector
Laws Protect the Voice of the People in
the Electoral College

By Ethan West

The United States Constitution requires
that every state appoint electors.'
The Twelfth Amendment of the U.S.
Constitution further describes the elector’s
role: “The Electors shall meet in their
respective states and vote by ballot for
President and Vice-President.”> Modern
political parties have required party pledges from presidential electors
to vote for the party’s presidential candidate regardless of the elector’s
personal preference. Ray v. Blair is a notable U.S. Supreme Court
case that affirmed the practice of expecting the presidential electors
to support the party’s presidential candidate and that there was “no
federal constitutional objection” for doing so.? States thus not only
expect “party-picked electors” to vote for the party’s nominee, but
that the electors must vote for their party’s nominee.*

A few years ago, the U.S. Supreme Court revisited the issue of
enforcing party pledges on presidential electors in Chiafalo v.
Washington.> In Chiafalo, three presidential electors in Washington
State chose to break their pledge and not vote for their party’s
presidential nominee in the 2016 presidential race.® Washington
State then enforced its faithless elector law and fined the three
presidential electors $1000.00 each.” The three presidential electors
contested the penalty arguing that they should be free to vote for
whomever they choose.® The Supreme Court ultimately held that a
State may enforce an elector’s pledge to vote for his or her respective
party nominee for the United States Presidency and that presidential
electors are not permitted to vote for whomever they please.” The
Supreme Court further noted that several States have a law “designed

"1 For

to keep the State’s electors in line with its voting citizens.
States to ensure that the presidential electors are honoring their party
pledges, which in turn honor the voters’ preferences for a presidential
candidate, faithless elector laws are enforced with certain penalties

imposed on the presidential electors.

The first of these penalties is to void the faithless elector’s vote and
replace the faithless elector with another. The State of Florida’s
statute is one example: “A presidential elector’s refusal or failure to
vote for the candidates for President and Vice President of the party
the presidential elector was nominated to represent constitutes his
or her resignation of the position. The vote he or she case may not
be recorded, and his or her position as a presidential elector must be

filled ... "

One penalty adopted by several states is to not only void the faithless
elector’s vote and replace said elector, but to also fine the faithless
elector. A North Carolina statute states: “Any presidential elector
having previously signified his consent to serve as such, who fails
to attend and vote for the candidate of the political party which
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nominated such elector, for President and Vice-President of the
United States . . . shall forfeit and pay to the State five hundred
dollars . . .
elector, his vote shall not be recorded, and the remaining electors
shall forthwith fill such vacancy ... .

[and] constitut[ing] a resignation from the office of

Another penalty is to convict the faithless elector under a criminal law.
The State of New Mexico’s statute is one example: “Any presidential
elector who casts his ballot in violation of the provisions contained
in Subsection A of this section is guilty of a fourth-degree felony.”*?
However, the statute does not mention whether the faithless elector’s
vote is void, or if the elector’s spot is vacated.

However, several states do not have laws that impose any penalty
against faithless electors. The State of Alaska, for example, only
requires that presidential electors take a pledge, but the statute does
not list any penalty if the presidential elector breaks the pledge. It
simply states “[t]he party shall require from each candidate for elector
a pledge that as an elector the person will vote for the candidates
nominated by the party of which the person is a candidate.”'* Alaska
does require vacancies to be filled if caused by “ineligibility, or other
cause” but no penalty is explicitly stated against a faithless elector.”

In sum, the need for laws addressing faithless electors is essential
in today’s political climate. Political parties provide presidential
candidates which in turn are chosen by electors representing
the constituents’ preference for a presidential candidate. An
elector deciding to subvert the constituents’ preference ultimately
disenfranchises the constituents. As such, a state law that not only
requires a pledge from the presidential elector to vote for the party’s
candidate but also penalizes the presidential elector for breaking
the pledge, will deter an elector from acting in a rogue manner.
Every state having a faithless elector law will ensure that the state’s
citizens will have their votes counted in the current partisan political
landscape in America. O
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Pandemic or Powershift? The 2020
Election and Erosion of Legislative
Authority

By Heather Ochs

The 2020 presidential election did more
than ignite disputes over ballots and
outcomes—it put the very foundation
of the
powers to the test. In response to the
COVID-19  pandemic,

modified election procedures without

constitutional ~ separation of

several  states
legislative authorization. Measures such as expanding mail-in voting,
extending ballot deadlines, and relaxing signature verification rules
were implemented to address public health concerns. However, these
actions sparked broader debates over how far executive and judicial
powers can extend when regulating elections during times of crisis.

At the center of this controversy is the constitutional framework
for the separation of powers, as outlined in the first three Articles
of the United States Constitution.! Specifically, Articles I and 1II
assign primary authority over elections to state legislatures.” Article
I, Section 4, Clause 1—commonly referred to as the Elections
Clause—authorizes state legislatures to regulate the “Times, Places
and Manner of holding Elections for Senators and Representatives.”
Similarly, Article II, Section 1, Clause 2 grants state legislatures
exclusive authority to determine the method for appointing
presidential electors.* Although these provisions address different
elections, there is a functional overlap, as procedures enacted under
Article I are often applied to presidential contests as well.’

Traditionally, state-level executive officials and courts play
subordinate roles to legislatures in regulating elections.® Executives
enforce election laws, and courts interpret them, but neither branch
may legislate.” In particular, state courts are confined to “the ordinary
bounds of judicial review” when considering laws that govern the
“Times, Places, and Manner” of elections.® These constitutional
constraints are designed to preserve both the integrity of elections
and the legislature’s primary authority over election procedures.’

Yet, in the lead-up to the 2020 election, legislative authority was
arguably bypassed in battleground states such as Pennsylvania and
Michigan. In Pennsylvania, concerns over COVID-19 and an
anticipated surge in mail-in voting led to a lawsuit challenging the
state’s mail-in ballot requirements.'” The law required that ballots
be clearly postmarked and received by 8:00 p.m. on Election Day."
The Pennsylvania Supreme Court extended the receipt deadline by
three days and permitted ballots to be counted even if they lacked a
legible postmark.'> Opponents argued that this ruling exceeded the
courts’ authority and infringed upon the legislature’s power under
the Elections Clause.” Although the decision was appealed to the
U.S. Supreme Court, a deadlocked bench left the state court’s ruling

intact."



In Michigan, the Secretary of State responded to similar pandemic-
related concerns by sending unsolicited absentee ballot applications
to all registered voters.” While the action was upheld as constitutional
on grounds of expanding voter access,'® opponents argued that it
infringed on legislative power under Article 1.7 A dissenting state
judge specifically noted that Michigan law “explicitly [gave] local
clerks the power to distribute absentee ballot applications, not the
Secretary of State.”'® The Secretary also issued guidance directing
clerks to presume signature validity unless clearly inconsistent with
voter records.”” In this instance, the judiciary determined that the
Secretary exceeded her authority by issuing guidance that conflicted

with state election law.?’

Notably, these executive and judicial actions in Pennsylvania and
Michigan were part of a broader shift with national implications.
Legal scholars, elected officials, and other states warned that such
interventions threatened the constitutional principle of separation
of powers.?! This growing concern led to an unprecedented legal
battle, as multiple states sought to restore the constitutional balance
governing election oversight.””

In December 2020, Texas sued four states, including Pennsylvania
and Michigan, in the U.S. Supreme Court over these pandemic-
related election changes.”” Texas argued that election integrity
was undermined by procedures being changed without legislative
approval.** Seventeen other states filed an amicus brief in support of
Texas.” The Court was asked to block presidential elector certification
in the defendant states, invalidate their election results, and return
the selection of electors to the state legislatures.”* However, the
Court declined to hear the case, ruling that Texas lacked standing to
challenge how other states conducted their elections.?” Despite the
dismissal, the constitutional questions it raised about executive and
judicial encroachment on legislative authority remain the subject of
national debate.?®

The 2020 election exposed constitutional tensions surrounding
the separation of powers in election administration. Executive and
judicial interventions in states like Pennsylvania and Michigan
sparked disputes about the limits of non-legislative authority under
the Elections Clause and Article II. The failed Texas lawsuit, supported
by several states, highlighted the need for clearer boundaries between
the branches of government. Ultimately, the 2020 election serves as
an important reminder that even in times of crisis, constitutional
safeguards are essential to preserving the integrity of American
democracy. O
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Section 230 and Political Speech:
A Constitutional Paradox

By Anthony Thompson

When major social media platforms
began fact-checking political content
during the 2020 election cycle, it ignited
the conversation about online platforms'
power to moderate political speech.'

The focus of this conversation is on Section
230 of the Communications Decency Act,
which essentially tells courts they cannot hold websites responsible for
what users post or for taking down content they find objectionable.?
This protection, which originally meant to foster internet growth,
now sits at the center of heated debates about fair elections and free
speech.® As voters increasingly get their political information online,*
they face an uncomfortable reality where unelected tech executives
make consequential decisions about political speech that would be
unconstitutional if made by government officials.’

The United States has historically regulated political speech in the
media. The Communications Act of 1934 (the “Act”) established
the Equal Time Rule to ensure fairness in political broadcasting,®
which required radio and television stations to allocate equivalent
opportunities to all candidates.” If a station gave one candidate
airtime, it had to offer a similar opportunity to opposing candidates.®

In 1959, Congress amended the Act to create specific news
exemptions for bona fide newscasts,” interviews, documentaries, and
on-the-spot coverage, while maintaining equal time requirements
for other political content.!” These regulations reflect that public
interest in electoral fairness may justify the restrictions placed on
broadcasters.

Today, we are looking at a completely different landscape. Modern
digital platforms enjoy protection under Section 230’s immunity
provision, which shields them from liability for user-generated
content.”! With this protection, these platforms can censor or
permit whatever content fits their agenda with minimal legal risks.
This creates a disparity between the regulatory framework governing
traditional broadcast media and the freedom digital platforms have
when handling political speech.

Section 230(c)(1) states that “[n]o provider or user of an interactive
computer service shall be treated as the publisher or speaker of any
information provided by another information content provider.”'?
Meanwhile, Section 230(c)(2) protects platforms from liability for
actions taken to restrict access to content they consider “obscene,
lewd, lascivious, filthy, excessively violent, harassing, or otherwise

objectionable.”*?

This immunity enables platforms to make
unrestricted decisions about political content. A platform can restrict
one political candidate's speech while allowing nearly identical speech
from another candidate. Unlike broadcast media, which must provide
equal time, digital platforms can freely promote or restrict political
speech based on their criteria or guidelines. This creates a system where

voters increasingly rely on platforms which do not have any obligation

24 | avemarialaw.edu

to ensure equal access to competing political viewpoints.'

Traditional broadcast regulation balanced First Amendment rights
with the public interest in electoral fairness. The Supreme Court
recognized in Red Lion Broadcasting Co. v. FCC that regulations
ensuring diversity of political viewpoints serve “...the right of
the public to receive suitable access to social, political, moral, and
other ideas and experiences.”” Section 230 disrupts this balance
by creating a paradoxical situation: the government cannot restrict
political speech because it is protected by the First Amendment,
however, social media platforms may restrict the same speech with

legal immunity.

Although these platforms operate as private companies and are
not technically bound by First Amendment constraints, they have
undeniably become the dominant channels for most political
discourse and campaign messaging. When candidates primarily
communicate with voters through these platforms rather than
traditional media, this distinction becomes increasingly consequential
for our democratic process.

President Trump elevated this debate by repeatedly calling for the
repeal or significant modification of Section 230 and eventually by
issuing an executive order, “Preventing Online Censorship,” which
directly challenged platform immunity after X (formerly Twitter)
began fact-checking his election-related tweets.' He argued that
platforms who act as “publishers” under the First Amendment
by moderating content should lose immunity protection.”
Furthermore, Trump stated that Section 230 should only shield
platforms that maintain political neutrality.'® His proposal would
condition immunity on platforms showing complete neutrality in
their treatment of political speech."

While his executive order faced significant legal challenges and was
ultimately revoked by Former President Biden,? it highlighted a
persistent critical question: Should platforms wielding enormous
influence over political discourse be allowed to selectively moderate
political speech while retaining immunity? The First Amendment
prevents the government from selectively censoring political speech
to ensure voters have access to diverse viewpoints. However, with
Section 230 protection, platforms can effectively filter the political
information available to voters without these constraints. When such
decisions occur on platforms where millions of Americans obtain
their news, they potentially influence voters’ access to information
and, ultimately, their decision-making.

The commitment to the democratic process predates the rights of
corporations against government regulations. As we navigate the
digital transformation of our public square, the priority must shift
to protecting the integrity of democratic process, rather than simply
balancing corporate autonomy against government oversight. When
social media platforms function as the primary channels for election
information, they assume a public function that our current legal
framework fails to recognize. Section 230 was not designed for a
world where a handful of private companies would control access
to political information for millions of voters. This immunity shield
should be reevaluated to reflect the democratic process our nation
rests upon. O
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The Peach State Effect: How a
Georgia Runoff Election Led to the
2024 Red Wave

By Emily Feyerabend

For nearly fifty years, Georgia was a
conservative

stronghold, voting  for
Republican candidates in most national
elections.! In 2020, however, a drastic
shift occurred that inevitably shaped two
of the most consequential elections in the

twenty-first century.

It may come as no surprise that many Americans were faced with
significant challenges in 2020. The Covid pandemic, nationwide
shutdowns, and a spike in racial tensions all served as forces driving
a larger political discussion surrounding the country’s future.
Georgia was no exception; the Peach State faced turmoil with
ongoing protests, riots, and lawfare.? Republican Governor Brian
Kemp warred with local government officials over these issues for
the better part of a year, all while Republican Senators David Perdue
and Kelly Loeffler campaigned alongside President Trump in hopes
of resecuring their respective seats.?

At that time, Georgia law provided that when a candidate does not
win a majority of votes in the general election, the two frontrunners
must participate in a special runoff election to be held nine weeks
following the general election. Thus, the race was on: President
Trump desperately needed Georgias 16 electoral votes, and
incumbent Senators Perdue and Loeffler needed a majority vote
against Democrats Jon Ossoff and Raphael Warnock, respectively.
Democratic presidential candidate Joe Biden, in a highly publicized
and contested Georgia race, allegedly squeezed past President
Trump with a 0.3% marginal victory that ultimately led him to the
presidency and became a source of immense legal controversy for

years to come.’

The Senators, not winning their requisite majorities, had nine
weeks to campaign for their seats.® Donations poured in from every
corner of the country as those two Senate seats would either grant
Republicans a fighting chance at the federal level, or they would
allow Democrats the enormous power of controlling the House,
the Senate, and the Presidency. Any Georgian will tell you that life
during those nine weeks was all-consumed by yard signs, phone calls,
emails, texts, and advertisements begging voters to return to the polls
to decide the fate of Georgia, and thus, the country. Unsurprisingly,
the exhaustion, distrust, and emotional draining of the runoff drama
caused hundreds of thousands of registered Republicans in Georgia
stayed home on the day of the runoff election. This allowed for a
shocking Democrat victory, the repercussions of which were soon

fele throughout the country.”

Following President Biden’s inauguration alongside Senators
Warnock and Ossoff, federal spending increased significantly. The
Inflation Reduction Act, passed in August 2022 with Vice President
Harris’s tie-breaking Senate vote,® allocated billions to climate
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initiatives, manufacturing, taxes, and drug pricing reforms.” The
legislation faced criticism from economists and citizens who noted
the irony of rising inflation after its implementation.'® Many opined
that it could trigger a recession similar or worse to that of 2008,
and two years later, forty-one percent of Americans cited inflation or
high living costs as their primary voting concern."

The Georgia election law that cost Republicans the Senate prevented
crucial legislation, particularly immigration reform, as illegal
border crossings reached record levels.”” The consequences were
monumental, exemplified by the February 2024 murder of nursing
student Laken Riley by an illegal immigrant at the University of
Georgia.'* Wars raged across continents; violent crime surged in
urban centers and small towns alike; millions of undocumented
immigrants poured over the U.S. southern border; and costs of
living became essentially unbearable.” A partisan check at the federal
level might have prevented Americans from reaching their breaking
point. Americans would have been safer, richer, and for some, still
alive, had the Republicans controlled the Senate during the Biden’s
presidency.

Elections have consequences, as demonstrated by the 2020 Georgia
runoff that proved that active democratic participation matters.
The Biden presidency left a sting that still burns for many, and that
sentiment influenced the November 5, 2024, election outcome. Pre-
election polls consistently showed Americans prioritizing inflation,
the economy, and immigration.'® Trump’s campaign emphasizing
American greatness and a return to normalcy resulted in a sweeping
victory across swing states, the electoral college, and the popular
vote.” The American public had spoken. This comprehensive
Republican triumph, including regaining control of both the House
and Senate, represented a direct rejection of Democratic policies
stemming from the 2020 Georgia runoff election. O
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Electoral College v. Popular Vote

By Lili Rodriguez

The Electoral College was instated based
upon the original intent of the United
States  Constitution.!  The
Fathers believed that the
Election should be conducted via the

Founding
Presidential

Electoral College process, which begins
on election day, to give every eligible voter
the opportunity to cast their vote.? This vote is called the “general
election” and it determines which political party will nominate the
state’s “Electors.”® Each state’s Electors meet to cast their ballots as a
representation of the state’s popular vote for President.” The Electors’
votes are sent to Congress, who count them and announce the new
President and Vice President.’

Recent Polls indicate that about 60-75% of voters want to amend
the Electoral College system or redact it completely.® Additionally,
according to a poll taken by the American Bar Association, 69% of
lawyers in 1987 agreed with this majority.” Considering that a high
percentage of U.S. citizens want to see the Electoral College process
changed, it is imperative that voters understand the origin, purpose,
and duties of the Electoral College so that they can make the
decision for themselves — Electoral College, popular vote, or another
alternative. As a voter, it is our responsibility to be educated on the
process of the Presidential election. Further, by understanding the
Electoral College and other countries’ election systems, a sufficient
alternative can be addressed.

The Electoral College was created in Article II, Section 1, Clauses
2 and 3 of the United States Constitution.® Federalist Paper No. 68,
written by Alexander Hamilton, captivates the Founding Father’s
rationale behind creating the Electoral College System.” The system
was created with the intention that:



[Tlhe immediate election should be made by men most
capable of analyzing the qualities adapted to the station, and
acting under circumstances favorable to deliberation, and to
a judicious combination of all the reasons and inducements
which were proper to govern their choice. A small number
of persons, selected by their fellow-citizens from the general
mass, will be most likely to possess the information and
discernment requisite to such complicated investigations.'°

Hamilton also reasoned that the decision was to be made by several
appointed electors, rather than one individual, in order to avoid
possible “tumult and disorder” — a dreaded evil corruption that
comes from one individual holding all of the election power."" The
Founding Fathers decided to use Electors rather than prominent
politicians (like in the Senate or House of Representatives) to
avoid any biases.”? Overall, the Federalist Paper emphasizes that
conducting the election in this way “affords a moral certainty, that
the office of President will never fall to the lot of any man who is not
in an eminent degree endowed with the requisite qualifications.”*?
After the election of 1800 resulted in a tie, the Twelfth Amendment
refined the Electoral College procedure to provide a solution for this
potentiality.*

Electoral votes are allocated among the states based on the population
of the state provided by the Census."® These number of votes equal
the number of Senators and Representatives of each state in the
Congress.'® The Electoral College process starts on election day with
every eligible voter having the opportunity to cast their vote — what
is called the “general election” — for the state to determine which
political party nominates the state’s “Electors.”"” Electors are chosen
after the general election in the state occurs.”® Once a political
party has won the majority of votes in a state, their slated potential
electors are appointed.'” These Electors meet to cast their ballots as a
representation of the state’s popular vote for President.’ If the Electors
do not represent their state’s popular vote, they can be penalized,
as decided after the 2016 election in Chiafalo v. Washington.** The
Elector’s votes are sent to Congress, who count them and announce
the new President and Vice President on January 6%

While most Americans see the Electoral College as unnecessary or
complicated, most other major democratic nations use a similar
system.” Out of the twenty most populous democratic countries
in the world, fourteen of them use a two-step process for elections,
via their legislature or an electoral college system.?* The other six
most populous democratic countries in the world conduct a direct
popular vote election.”” While a direct popular vote is advertised as
more efficient and simpler, countries that use the direct vote system
generally must take a second round of votes, called a runoff vote, due
to two candidates emerging closely in popularity.?® For example, this

occurred in Chile’s, Colombia’s, France’s and most recent elections.?”

A President has only won the election without the popular vote five
times in the history of the United States—two of these times being in
this century, causing many more Americans to question the reliability
of the electoral college system.?® Most recently, this occurred in the
2016 election when Donald Trump became President over Hillary

Clinton.”” While the Electoral College and popular vote has become
an increasingly debatable topic among Americans, it is crucial for
voters to understand why and how the Electoral College functions,
as well as what alternate democratic countries utilize to truly assess
the best option for themselves. O
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The Elephant and the Star: Can Two
Criminals Become President?

By Miller Whitten

Leading up to the 2024 election season
there had been many first-time events.
Although the United States is no stranger
to the wild unpredictability that comes
with election season, this year was unique.

For the first time in United States history,
a criminal to some, a hero to others, was
one of the leading candidates on the ballot. In May 2024, Donald
Trump became the first former president to become a “convicted
felon.”* But did this status ruin his chances of becoming the second
US President to serve nonconsecutive terms? If we zoom out, and
look beyond our sweet land of liberty, a republic to our south may
show us just how a people’s voice can overlook political lines and

past malfeasances.

Luiz Indcio da Silva, or “Lula,” the 35" and 39™ President of the
Brazilian Republic has had an interesting political career. From 2003
to 2011, Lula served consecutive terms as Brazil's president and
leader of the Worker’s Party. Lula was very popular among Brazilians.
He was charismatic, reduced unemployment, and helped Brazil’s
economy grow.> Much like Donald Trump, Lula was a businessman
turned politician, serving on a Steel Workers’ Union before entering
the political jungle. But, in 2016, after having his home raided,
Lula was charged with corruption, money laundering, and bribery
— leading to his arrest and convictions.> Of course, there were many
Brazilians who felt Lula was just another victim of political rivals
who simply wanted to keep him from reaching the presidency again,
while others felt Lula should stay in prison because he actually
broke the law. Again, very similar to Americans today who feel that
Donald Trump’s felony indictments are unjust or unfair, while others
feel he was rightfully convicted and should be removed from the
ballot.” What made the Brazilian People think that a former criminal
was their best option? Although his convictions were annulled, could
Lula really get over the hump of being imprisoned and make his
return to the presidency?®

No administration is without problems. Sometimes an incumbent
can overcome any challenges he or she faced during their first term,
while other times they are voted out by the people. For both Jair
Bolsonaro and Donald Trump, a major issue they faced during
their presidency was the COVID-19 pandemic, and the backlash
that occurred for their treatment of the pandemic.” In the following
elections, both the United States and Brazil voted to switch up the
leadership and try something different. The United States chose
former Vice President Joe Biden in 2020, and Brazil chose the old
“Companheiro,” Lula in 2022.

For Lula, it seemed that the Brazilian people were tired of the
Bolsonaro Administration and the COVID-19 pandemic was just
one of a couple major factors that led to this reestablished trust.®
Brazil is a country thatis rich in natural resources. One of the keystone
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resources is the Amazon. Under the Bolsonaro Administration, the
Brazilians felt that the Amazon was not being as well protected as
it should have been.” The fumbling of the previous administration
seemed to be enough for 50.9% of Brazil to trust Lula again, even
after everything that has happened."

Last year, Joe Biden stepped down and did not run for a second term,
but his “number two,” Kamala Harris, was the leading candidate for
the Democratic Party to face Former president, then newly indicted,
Donald Trump for the 2024 Presidential Election. To the surprise of
both Democrats and Republicans, the race was close until election
night.!"! Democrats felt that a criminal had no business being on the
ballot, let alone a chance to become the next president. Likewise,
Republicans felt that Harris would have been an extension of Biden’s
policies, and they were ready for things to change. Both candidates
tried to convey the message that they were the next best fit, but
Former President Trump undoubtably had a much harder battle
trying to defend his image and reputation to potential voters. Many
attack-ads were produced to remind the viewer that Donald Trump
was an indicted felon.'

People vote with their hearts just as much as their minds. At the
ballot box, a candidate can only hope that a voter chooses them
based on what they have seen, heard, or researched. Did image really
affect voters to the point where he, or she refused to hear what is
being said by a candidate? It didn’t stop the Brazilians from voting
for Lula. Nor did it stop America from electing Donald Trump as the
47" President of the United States. O
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Insurrection or Assembly? The 14th
Amendment Battle That Nearly
Derailed a Presidency

By Victoria Kelly

Section III of the Fourteenth Amendment
bars anyone from holding public office
in the U.S. if they previously swore an
oath to uphold the Constitution but
later participated in or supported an

insurrection or rebellion.! However,
Congress can override this ban with a two-

thirds vote in both houses.?

Dating back to the Reconstruction Era, the United States government
added Section III to the 14th Amendment to keep Confederate
sympathizers out of elective office as citizens were fearful that the
confederacy would take over post-Civil War. The original language
of Section III only applied to those who had fought in or supported
the war.’

President Lyndon B. Johnson objected to the Senate’s original
language used in Section III, claiming the provision violated the
Sixth Amendment, which includes the right to a fair and speedy
trial. Johnson believed the original language in the Section punished
those tied to the Confederacy without due process. Congress fought
those objections, ultimately framing Section III as a qualification to
hold office rather than a punishment. Congress at the time argued
that to qualify for office, one could not have previously incited an

insurrection.*

Fast forward over one hundred and fifty years later and the country
faces the same question: Should a candidate, who has enticed an
insurrection, be able to run for presidency? Since January 6, 2021,
Democrats and the corporate media have mischaracterized the
word “insurrection” to portray the events of that day as an effort
to overthrow the federal government. But the Merriam Webster
definition of “insurrection” is as follows: “an act or instance of
revolting against civil authority or an established government.”
Following a Civil War that left between 620,000 to 750,000
Americans dead, it is doubtful the lawmakers of our country in 1866
would consider a four-hour protest in a government building on a
Wednesday afternoon as an “insurrection.” But that has not stopped
top lawmakers and candidates from comparing January 6 to the
Civil War. President Joe Biden, during a State of the Union address,
claimed that on January 6, 2021, “our democracy faced its greatest
threat since the Civil War.”®

Following what many Americans believe—and still believe—was a
fraudulent presidential election, thousands of supporters of Donald
Trump gathered outside the U.S. Capitol building in Washington.”
Some protesters were involved in confrontations with police, but
the overwhelming majority engaged in First Amendment-protected
political activity to demonstrate against the election.® Following four
hours of a mix of chaos and peaceful assembly inside the building,
the media immediately designated the protest an “insurrection”

incited by then-President Trump.’ Since then, the same political and
media interests have fixated on the four-hour disturbance that only
temporarily delayed the proceedings that afternoon: the certification
of the Electoral College results in each state. The government was
not overthrown; Congress officially certified the election of Joe
Biden and Kamala Harris at approximately 3:00 a.m. on January 7.
But that did not stop Trump’s foes from using the events of January
6 to prevent him from running for office.

In March 2024, the Supreme Court of Colorado used Section III of
the Fourteenth Amendment against President Trump, contending
that “Section III of the Fourteenth Amendment to the Constitution
prohibits former President Donald J. Trump, who seeks the
Presidential nomination of the Republican Party in this year’s

election, from becoming President again.”'

The Court’s ruling came after a small group of Colorado voters filed
a lawsuit seeking that the Colorado Secretary of State remove Trump
from the Republican presidential primary ballot.

Why? According to the Colorado Supreme Court, President Trump
“disrupted the peaceful transfer of power by intentionally organizing
and inciting the crowd that breached the Capitol as Congress met to
certify the election results on January 6, 2021.”"" Although President
Trump asked his supporters to “peacefully and patriotically make
your voices heard,” backed by the fundamental right to assemble
and protest protected by the First Amendment of the United States
Constitution, the Colorado Supreme Court insists that these words
were enough to eliminate President Trump from the state’s ballot
completely."?

However, the Supreme Court of the United States struck down this
ruling from the Colorado Supreme Court, ruling that President
Donald Trump must be placed on Colorado’s 2024 ballot.”® The
reasoning behind SCOTUS’s reversal is that the Constitution makes
Congress, not the States, the enforcer Section II1.'"* This decision was
made by a nine-to-nothing vote of the United State Supreme Court
Justices."

On November 6, 2024, Donald Trump won the presidency with
most of the electoral college and a majority of the popular vote,
representing a landslide victory.'® Trump’s decisive victory appears to
have thwarted plans by Democrats in Congress to invoke Section I1I
of the Fourteenth Amendment against the president elect. As far as

we know, they still may very well try. But will this work the way the
Left thinks it will> O
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Primaries — What's The Point?

By Carmen Trunkett

Heading into the 2024 election cycle,
Joe Biden was expected to make the run
for President as the incumbent. Yet in a
shocking twist, Joe Biden announced on
Xon July 21, 2024, that he would not be
running for reelection,! simultaneously

endorsing Vice-President Kamala Harris as
his replacement.? Kamala Harris announced her campaign that same
day, merely weeks before the Democratic National Convention.? The
DNC then selected Harris as their nominee, despite never having
never won a single primary.* Though Donald Trump ultimately won
the election, questions remain as to why Kamala Harris was selected
without a primary and the propriety of such a candidate installation.

Only once before has a non-primary-winning candidate secured
the Democratic nomination, with neither succeeding in the general
election.” In 1968, Herbert Humphrey entered the race late on April
27 as the incumbent Vice-President and was chosen when Lyndon
B. Johnson decided not to run.® Unlike Biden, Johnson never
announced reelection intentions despite winning some primaries.”
Humphrey also entered the race four months before the Convention,
not mere weeks like Harris.* Most importantly, primaries then were
largely symbolic, with only ten to fifteen states participating; they
did not become today’s binding contests until the 1970s.”

While the similarities are clear, there are stark differences between
Herbert Humphrey’s 1968 campaign and Harris’ 2024 campaign,
most notably being the purpose and power of the delegates.”
Primaries today allow voters to vote for their preferred candidate."
The state in which the primary is held would then take the results of
the primary race into account when awarding delegates at the (in this
case) Democratic National Convention.”> However, the delegates
duty to select an individual is not absolute, with the Delegate
Selection Rules for the 2024 Democratic National Convention
stating, “Delegates elected to the national convention pledged
to a presidential candidate shall in all good conscience reflect the
sentiments of those who elected them.”"® So, while typically the
delegate sections should mirror the votes of the people, in this case
no vote was held, and the delegates took it upon themselves to vote
with what they believed to be the sentiment of the people.

30 | avemarialaw.edu

How these primaries are conducted vary by state, yet the results
should remain the same, with the delegates selecting the candidate
chosen by that state’s citizens.'* However, the language of the rules
adopted by the Democratic National Committee left the door open
for this exact situation to occur.

The Republican National Convention rules state that “[a] ny statewide
presidential preference vote . . . must be used to allocate and bind the
state’s delegation to the national convention in either a proportional
or winner take all manner . .. .”"® The clear distinction between the
two party’s rules is that the Republican National Committee requires
that a state’s primary, caucuses, or state convention results must be
used to allocate the delegation'® while the Democratic National
Committee only needs to “vote in good conscience” to reflect the
people they represent.'”

Stated plainly, Democrats create their own rules with few limitations
beyond self-imposed ones. Though citizens vote for preferred
presidential candidates, the party establishment largely controls who
becomes the nominee. While Harris’s 2024 presidential run may have
been unusual, the fact that the Democratic National Convention’s
rules allow for delegates to follow the will of the people “in good
conscience” enables them to pledge their votes to a candidate of their
own choosing under the guise of representing voter sentiment. Yet,
both parties face this issue since they create and govern their own
rules, resulting in minimal external regulation of the nomination

process. O
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Check on Tyranny or a Restraint on
Democracy? The Story of the Twenty-
Second Amendment

By William Horth

The idea of term limits is all about the
balancing of power—making sure no one
person can hold the presidency indefinitely.
The Twenty-Second Amendment, passed
in 1951, locks in this principle by limiting

presidents to two terms. It is a move
designed to keep democracy healthy and
prevent any drift toward tyranny.

The practice of limiting presidents to two terms started with George
Washington. After serving two terms, he chose to step aside,
worried about what could happen if any president held on too
long. Washington knew that too much power concentrated in one
person’s hands was risky for a democratic system.! His decision set an
unofficial rule that most presidents respected, even though a few like
Ulysses S. Grant and Theodore Roosevelt thought about breaking it.

Franklin D. Roosevelt shattered that tradition by winning four
terms during the crises of the Great Depression and World War I1.
He argued that consistency was crucial to stabilize the nation, but
his decision stirred concerns. To some, his extended presidency felt
necessary for the times. To others, it looked like a dangerous drift
away from democratic norms. This tension sparked a serious debate
in Congress and beyond about the risks of allowing too much power

in the executive branch.?

Roosevelt’s unprecedented four terms made lawmakers act. Michigan
Representative Earl Michener introduced House Joint Resolution 27
in 1947, calling for a constitutional amendment to limit presidents to
two terms. Supporters argued that official term limits would prevent
another FDR situation, restoring the checks and balances that keep
power in line. But not everyone agreed. Some thought limiting terms
was too restrictive, potentially denying voters their choice. Despite the
debate, the amendment passed in Congress in 1947 and was ratified
by the states in 1951, locking in the two-term rule.?

The amendment’s wording is straightforward: “no person shall be
elected to the office of the President more than twice.”* While it
mentions being elected to the position, the amendment goes as far as
closing caveats to individuals who end up holding office without an
election by stating, “No person who has held the office of President,
or acted as President, for more than two years of a term to which
some other person was elected President shall be elected to the office
of the President more than once.” It also allows any sitting president
at the time to have a chance at another term if they were elected
before it took effect. By drawing this line, the amendment aimed to

preserve continuity without risking a monopoly on power.

The Amendment’s Legacy Right off the bat, the amendment meant
no future FDRs in the White House. Over time, the amendment has
shaped presidential campaigns and forced presidents to think about
their legacies within an eight-year limit. Critics and supporters of the
amendment still debate its value—some say it curtails voter choice,

while others argue it is essential for protecting democratic principles.®

After the nation’s most recent election, President Trump is now
sitting for his second term in office. With a plain reading and no
case law, he will be barred from a third term. Recently, Congressman
Ogles introduced a motion to the House to amend the Twenty-
Second Amendment to allow a three-term limit, giving the President
a chance at a third term in office.” The reasoning for the proposed
amendment is to allow a president who will be able to “[reverse] the
nation’s decay and restore America . . . and he must be given the time
necessary to accomplish that goal.”

While some argue that the Twenty-Second Amendment serves as
a check on tyranny, we have seen in other nations that abolishing
or extending term limits can lead to power consolidation, as in
the cases of Vladimir Putin, Xi Jinping, and Ismail Omar Guelleh,
the president of Djibouti.” Putin has been able to wage a war in
Ukraine with peaceful dissidence being detained for speaking out.!’
Ji has used his power to silence dissidence. Ren Zhiqiang, billionaire
retired real estate tycoon spoke out against Ji and his handling of
the Covid pandemic in China."" Shortly after the criticisms were
made Ren disappeared, only to be brought back into the public eye
with a myriad of charges and a looming sentence to eighteen years

in prison."

The United States broke tradition by electing FDR to term after
term. In times to come, the American people will be forced to do one
of two things: overcome the intentionally high hurdle of ratifying
The Constitution or elect another executive. That election can come
with unintended consequences. The times may call for stability in
leadership, challenging the delicate balance between continuity
and democratic principles. In times of uncertainty, the nation may
seck stability in leadership, weighing the risk of change against the
comfort of familiarity. As the saying goes, it is better the devil you
know than the one you don’t. But in a democracy built on change, is
clinging to the familiar a safeguard? Or a step toward stagnation? O
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The Significance of Judicial Review
in Upholding Electoral Integrity

By Madison Dietz

Judicial review is the procedure by which
courts analyze legislative and executive acts
to ensure conformity with the Constitution.
This authority is vital in ensuring that
elections are free, fair, and follow preexisting

laws and constitutional requirements. The
judiciary also has an important role in
settling election disputes and responding to accusations of election
fraud, irregularities, or misconduct. This process may affect the
legitimacy and stability of democratic processes.

Prior elections have highlighted the importance of judicial review in
guaranteeing electoral integrity. The 2020 U.S. presidential election
saw numerous legal battles regarding the validity of outcomes and
allegations of fraud, similar to those seen in Bush v. Gore.' Because
of the questioned legitimacy of the 2020 election, public debate on
the fairness and transparency of elections has heightened calls for
effective judicial oversight to protect democratic processes.

Marbury v. Madison established the precedent of judicial review in
the United States of America—giving courts the authority to decide
on the constitutionality of laws and executive acts.? The importance
of judicial review for elections is to ensure that election processes
and outcomes comply with legal and constitutional requirements.
Courts can intervene where there is electoral malpractice, abuse of
process, or procedural irregularity to advance a valid and just electoral
process.® Judicial review offers a neutral basis for resolving election
disputes, upholding democratic values, and protecting electoral
rights. The process ensures the validity of electoral outcomes and

increases public confidence in democratic institutions.

Certain landmark cases show the impact of judicial review on
electoral integrity. In Bush v. Gore, the U.S. Supreme Court resolved
the 2000 presidential election result dispute in Florida.* The 2000
presidential election highlighted judicial review’s significance in
ensuring equal elections. The very close election in Florida brought
a recount, leading to legal battles over ballot validity and counting
processes.” The Supreme Court later intervened—halting the
recount and in effect deciding the election for George W. Bush.
The Court also decided on the authority of the Equal Protection
Clause of the Fourteenth Amendment by ruling the process of the
recount was not specific enough to be applied consistently to ballots
and so violated the equal protection rights of voters.” This decision
emphasized the absolute necessity of well-delineated, uniform
standards in recount processes to maintain the fundamental right
to vote. While the ruling is controversial, Bush v. Gore reiterated the
responsibility of courts to uphold electoral integrity and ensure that
future elections remain fair by maintaining clearly defined laws and
impartial application of those laws. In response to the 2000 election,
Congress passed the Help America Vote Act (‘HAVA”) in 2002 to
remedy deficiencies highlighted by the case.® HAVA established new
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requirements for election administration, like voting equipment and
voter registration aimed at ending future controversy and instilling
greater faith in the electoral process.’

Various other statutes afford a basis for judicial review of election
issues. The 1965 Voting Rights Act was passed to end the racial
discrimination experienced in voting.'” The Voting Rights Act was
established to mandate the enforcement of protections of voting
rights and open access to the ballot box equally.' Another statute
accomplishes a similar goal. The 1993 National Voter Registration
Act (“NVRA”) requires all states to make voter registration a part of
providing driver’s license opportunities and applications for social
services.'” The NVRA permits judicial oversight of voter registration
procedures to protect against disenfranchisement.’® Further, the
U.S. Election Assistance Commission Act of 2002 created the
Election Assistance Commission to manage and improve election
administration.!* Judicial review of the Commissions decisions
provides a guarantee that actions capable of undermining electoral
integrity have a forum to challenge them.

The 2020 election once more placed the role of the courts in
formulating standards for recounts and intervening in suspicious
election practices in the spotlight. Both Bush v. Gore and the 2020
U.S. presidential election involved legal challenges to vote-counting
practices and had extensive controversy over the Supreme Court’s role
in elections. Like Bush v. Gore, the 2020 election also featured legal
disputes within states as President Trump alleged widespread voting
fraud and irregularities. However, unlike in Bush v. Gore, the Supreme
Court did not directly get involved in any of these cases and left state
election officials and state courts to work out the difficulties.” The
2020 presidential election, plagued by numerous challenges and
allegations of fraud, exemplified the continuing relevance of Bush v.
Gore in election contests. Even as the Supreme Court’s approach in
2020 differed, the case reminded everybody of the potential of legal
contests to influence the outcome of elections and the imperative of

easy and uniform standards of vote-counting procedures.

As elections are increasingly subject to heightened scrutiny and
inquiry into allegations of fraud and manipulation, judicial review
becomes increasingly vital. Courts have to evolve to address these
new challenges by making sure the legal system and current processes
sufficiently address new threats to electoral integrity. There should be
a robust and effective judicial review system to defend democratic
principles and ensure that elections remain free and fair to reflect the

people’s will. O
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Voter Identification Laws:
Beneficial or Burdensome?

By Taylor Greenwald

Voter identification laws have been
a contentious point of discussion in
American political debate over the last
two decades.! Many states, such as Texas,

Florida, and Georgia have implemented

stricter voter identification laws, such
as requiring photo identification.” In
contrast, states like California, Minnesota, and Illinois do not require
voters to present identification prior to casting a ballot. As many
states move toward tighter voter identification laws, proponents
argue that these laws are necessary to ensure the validity of elections,
while opponents argue that these laws are targeted to disenfranchise
marginalized groups in society.?

Historically, voter identification laws have varied across state
lines. In “non-strict” states, voters can cast a ballot without proper
identification if they sign an affidavit affirming their identity and,
in some instances, poll workers are allowed to vouch for their
identities.” In contrast, “strict” states allow voters to cast provisional
ballots, with the exception that they provide further verification post-
election day.’ Beyond this, states vary on the forms of identification
that are permitted.® Some states require photo identification such as
a driver’s license, state-issued identification card, or a U.S. passport.”
Other states accept a wide array of identification such as gun permits
and non-photo identification like utility bills or bank statements.®

Voter identification laws stem from concerns over the integrity of
elections and the risk of fraud.” The debate over their merits can
generally be characterized along partisan lines.'” Many Republicans,
including Texas Representative Chip Roy, support voter identification
laws in elections, reasoning that they enhance the integrity of
elections, prevent voter fraud, and ensure that only eligible voters
participate in the election process.'” In contrast, many Democrats
have argued that voter identification laws disproportionately impact
certain groups; particularly, they disenfranchise minorities, elderly
individuals and low-income individuals who may face significant

barriers in obtaining an identification card."

Voter identification laws, such as the SAVE Act are beneficial to the
validity of elections.” Supporters argue that such initiatives ensure
that only eligible citizens can vote. They reduce the likelihood of
double voting, provide a sense of pride in the democratic process
and protect the value of elections and each vote." Under the
SAVE Act, states are prohibited from accepting and processing
an application to register to vote in a federal election unless

the applicant presents documentary proof of U.S. citizenship.”
Acceptable documentation includes a valid U.S. passport, military
ID and service record, a government-issued photo ID stating U.S.
birthplace, or a government-issued photo ID without birthplace or
citizenship accompanied by a secondary document.'® In addition,
the act requires states to establish an alternative process under
which an applicant may submit other evidence to demonstrate U.S.
citizenship. This could include signing an attestation under penalty
of perjury that the applicant is a United States citizen and eligible to
vote in elections for federal office.”” The SAVE Act builds on federal
laws already in place by introducing enhanced safeguards intended
to further protect the electoral process.'

For example, in Crawford v. Marion County Election Board, the
United States Supreme Court held that state statutes requiring photo
identification as a prerequisite for voting were constitutional."” The
Court reasoned that voter identification laws are permissible if they
are not overly burdensome and serve a legitimate state interest.”’
In upholding Indiana’s statute, the Court held that the Indiana
statute was a valid exercise of the state’s power because it helps deter
and detect voter fraud and helps keep many people that are either

deceased or no longer state residents off the voter registration list.?!

Moreover, opponents argue that voter identification laws are
overly burdensome. However, in Frank v. Walker, the U.S. Court
of Appeals for the Seventh Circuit held that requiring voters to go
to the DMV or similar government office and obtain a photo ID
is not considered substantially burdensome.?? Supporting this view,
a recent report by the Heritage Foundation, a conservative think
tank based in Washington D.C., stated that studies claiming voter
identification laws are discriminatory ignore the fact that most
Americans have a valid driver’s license or other form of identification
that can be used.” In fact, there is also little research that proves
voter identification laws affect voter turnout in a discriminatory
way, and some evidence suggests that voter identification laws have
bolstered greater participation.*

Opponents of stricter voter identification laws arguments should
be seen as baseless. Voter identification laws have little to no effect
on reducing voter turnout.”” Elections are scheduled far in advance;
they give voters ample time to obtain necessary identification. There
would have to be extraordinary circumstances where one would not
be able to possess a valid form of identification. Voter identification
laws are a crucial safeguard to ensure the integrity of the electoral
process and uphold the principle of one person, one vote. O
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Campaign Finance Reform and its
Impact on Modern Elections

By Wendell Powell

In a world where everyone has a voice,
free speech enthusiasts flourish and find
purpose. It can be argued that the ultimate
form of free speech is allowing money to
speak on one’s behalf. The adage “put your

money where your mouth is” may hold
more truth than we often acknowledge.
But what happens when corporations gain a voice? What happens
when they begin to place their financial power behind their preferred
policies and candidates? The Supreme Court’s landmark decision in
Citizens United v. FEC fundamentally transformed the landscape of
campaign finance regulation, leading to unprecedented amounts of
money flooding our electoral process.

One of the core principles underlying American democracy is the
protection of free speech. The First Amendment guarantees the right
to express opinions without government interference.! However,
Citizens United v. FEC (2010) expanded this right by striking
down restrictions on corporate and union political expenditures,
ruling that these entities possess First Amendment rights similar to
individuals.? The decision effectively enabled unlimited independent
political spending, asserting that monetary contributions constitute
a form of protected speech.

While some people celebrated this decision as a victory of free
speech, it raised concerns about the disproportionate influence of
wealthy donors and special interest groups in elections. The ability
of corporations and super PACs to spend unlimited funds to
support candidates or issues has sparked debate about whether this
truly serves the public interest or merely amplifies the voices of the
affluent at the expense of the broader electorate.

To understand the present landscape of campaign finance, it is
essential to examine its regulatory history. The first significant
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campaign finance law in the United States was the Tillman Act
of 1907, which prohibited direct financial contributions from
corporations to federal political campaigns.® This legislation was a
response to concerns about corporate influence in politics, but it
lacked enforcement mechanisms.

Efforts to regulate campaign financing continued into the 20th
century. The Federal Election Campaign Act (FECA) of 1971
imposed stricter disclosure requirements on campaign contributions.
In 1975, the Federal Election Commission (FEC) was established
to enforce these regulations.* However, everything went awry when
the Supreme Court’s decision in Buckley v. Valeo (1976) struck
down limits on a candidate’s personal expenditure on their own
campaign, reaffirming the principle that money equates to speech
while upholding contribution limits to prevent corruption.’ This

was a temporary win for detractors until it was overturned by the
Bipartisan Campaign Reform Act of 2002 (“BCRA”).

The BCRA, also known as the McCain-Feingold Act, came like a
shockwave. This law sought to curb the influence of soft money—
funds raised by political parties for activities intended to influence
elections. It also introduced requirements for candidates and
advocacy groups to disclose donors contributing more than $10,000.”
However, subsequent court rulings, particularly McConnell v. FEC,
upheld some aspects of the BCRA while weakening others.®

One of the most significant consequences of Citizens United was
the emergence of Super PACs—independent expenditure-only
committees that can raise unlimited funds from individuals,
corporations, and unions to influence elections. Unlike traditional
political action committees (PACs), Super PACs cannot contribute
directly to candidates but can spend vast sums to advocate for or
against them. This has led to an influx of money into political
campaigns, often from undisclosed sources.” The increasing role
of wealthy donors in American politics has raised fundamental
questions about the integrity of the electoral system. A small number
of billionaires and corporations now wield significant influence
over election outcomes, shaping policies and priorities in ways that
may not align with the broader electorate’s interests. This begs the
question: what is the role of Government, specifically when it comes
to fairness and equity?

Another concerning trend is the growing wealth of politicians
themselves. It seems that many elected officials enter office with
modest financial backgrounds but experience significant wealth
accumulation during their tenure. This trend has led to suspicions
that policymakers prioritize the interests of donors and lobbyists
over those of ordinary citizens. The close relationship between
campaign contributions and legislative outcomes has eroded public
trust in the political process. Moreover, according to the data of
the Federal Election Commission, the most successful candidates
raised well over a billion dollars—creating an uneven playing
field." This uncomfortable truth has killed the romanticism of the
grassroot candidate who lack access to wealthy donors, reinforcing
the dominance of political elites. Many voters feel that their voices
are drowned out by the financial influence of corporations and



billionaires, and the growing perception exists that politicians
are more accountable to their donors than to their constituents.
Advocates of change argue that transparency measures, contribution
limits, and public funding of elections can help level the playing field
and restore faith in the democratic process. However, opponents
contend that such reforms may infringe upon free speech rights and

impose undue restrictions on political participation.

Where is the middle ground? Does it live in increasing transparency
without imposing excessive restrictions? Requiring real-time
disclosure of political donations, enforcing stricter reporting
requirements for nonprofit groups engaged in political advocacy,
and implementing stronger anti-corruption laws could help
mitigate the influence of money in politics while preserving free
speech protections. The answers will shape the future of American

democracy for generations to come. O
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Artificial Intelligence and Its Impact on
Elections, Present and Future

By Corwin Hooley

These days, when everyday Americans
discuss the dangers of artificial intelligence
(“A.1”), they usually imagine Zerminator-
like soldiers turning against humanity on
the whims of a rogue A.IL like Skynet.

However, the more insidious danger is
what happens when AL is used, not as
brute force, but as a tool to manipulate the masses and fool them
into making choices based on social engineering. Nowhere will that
danger be more pronounced than in a hotly contested and polarized
election cycle. In the United States, voters are inundated with
commercials, speeches, phone calls, and other methods of outreach
during election season. But what happens when you cannot tell the
difference between the actual candidate’s voice and an A.1. generated

one?

That is the crux of why Al can be so dangerous: the more
sophisticated the technology becomes the harder it will be to discern.

Bad actors may try to leverage these technologies through various
methods to disseminate false or misleading information using A.I.
These include deepfakes, which are A.I. generated or altered images
and videos that can be used to spread false information or influence
the receiver’s opinions. An example of this would be the likeness
of a political candidate in an advertisement that mimics his voice
but grossly misrepresents his positions on the issues at the heart of
his campaign. Another method would be A.I.-generated chatbots
that can be used to create and spread false information. When
working in a large group called a bot farm, the A.L. can create
written advertisement campaigns that can have a massive impact on
what information people receive as a result. Essentially this would
give certain ideas or misinformation a larger impact than otherwise
possible because there are thousands of A.I. chatbots spreading their
message in ads, on message boards, and across social media.

It becomes clear that, in a rapidly advancing technological world,
safeguards need to be implemented to protect the integrity of the
United States election process from these dangers and the bad
actors who would try to manipulate the public. First this article
will focus on what measures and legislation are being proposed and
implemented on the federal and state levels. Then, the focus will
shift to the way forward and how best to ensure that future elections
can be protected effectively.

The Federal Government is not oblivious to the risks inherent in
allowing unrestrained A.I. usage in elections. Currently, there are
several bills that have been introduced to the legislature. Some,
like HR 8384, are focused on regulating the output of A.L-
generated deceptive media, specifically on political and campaign
advertisements. The Federal Artificial Intelligence Risk Management
Act of 2024 is aimed at creating a commission to evaluate the
risks and to create protocols to address those risks to elections and
campaigning. This act focuses both on transparency, but also the
ongoing development of these types of regulations and encouraging
responsible utilization of A.I. technologies.

Additionally, there is HR 8668 which secks to amend the Federal
Election Campaign Act of 1971, or FECA. This act would expand
the disclosure requirements of FECA to include the use of A.L-
generated content but would also require campaigns to report what
AL tools they are using and how they are being used. This type of
disclosure expansion could be challenged in the Supreme Court, and
the Government would need to survive exacting scrutiny and show a
significant interest implicated in these restrictions. This demonstrates
the boundaries that can be imposed on regulations and why none of
the legislators are calling for a total ban on A.I. use, they would likely
be invalidated on First Amendment grounds.

The States, on theotherhand, have madesstridesand haveimplemented
legislation regulating Artificial Intelligence. These typically fall into
two categories: disclosures and limited prohibitions. The States that
have disclosure requirements, such as Indiana, usually revolve around
misleading or deepfake images using the likeness of the candidates or
misrepresenting their platform. States, such as Minnesota, prohibit
deepfake media portraying or about a candidate for a certain period
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before the elections. Minnesota has a 90-day blackout period, while
others have less. The penalties attached to these restrictions vary but
are usually injunctive in nature for the civil penalties, and fines if the

law provides for criminal penalties.

As discussed above, there is no federal scheme in place yet that
fully addresses A.I. and its various impacts in the election cycle.
All the measures currently in place are mainly aimed at distinct
aspects of the issue, but none provide sufficient protections for the
entire scope of danger. The best way forward is one that combines
several approaches and provides several safeguards. For example,
the proposed Federal Act requiring a risk management commission
would be a good place to start. That way there is an ongoing entity
able to evolve the protections in tandem with the advancement of
technology. The ideal solution is this kind of committee coupled
with longer blackout periods and stronger penalties for knowingly
using misleading A.I. to influence an election or distort a candidate’s
likeness or platform. There must be a strong enough punishment
to deter the abuse of A.I. Another possible deterrent is penalties
that are passed on to the candidates who use and benefit from these

misleading tactics.

There is no one-size-fits-all solution to the risks A.I. poses to U.S.
elections. However, by implementing a strong uniform federal
scheme that is prepared to handle the evolving complexities of A.L,
and providing several layers of protection, the U.S. can ensure that
the integrity of future elections is as safeguarded as possible. O
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No Conviction, No Vote? Pre-trial
Detention and the Right to Vote

By Brianna Pritts

Approximately 64% of individuals in jail
are pre-trial detainees, meaning that the
majority of people housed in American
jails have only been charged with a crime
and yet to have been convicted.! The
accused still retain their right to vote in
elections, but those who are incarcerated

in pre-trial detention face logistical barriers to voting.

In 1974, the Supreme Court held that individuals who are otherwise
eligible to vote cannot be denied this right merely based off the fact
he or she is incarcerated.? Despite this ruling, those who are detained,
but retain their right to vote, experience both informational and
infrastructure obstacles to partaking in this right.

The clearest and most detrimental disenfranchisement pre-trial
detainees experience is the access to information. Foremost, they
lack access to information to make an educated decision on who to
vote for. They do not have internet access and must rely on librarians
to answer questions that Google could answer in milliseconds.?
Often, many are under the incorrect assumption that as soon as they
are arrested, they now lose their right to vote. Additionally, there is
a lack of access to information involving relevant dates, such as when
one must be registered, and when an absentee ballot must be cast.”

The voting laws in certain jurisdictions also may make it more
difficult for pre-trial detainees to vote. For example, thirty-six
states require voter identification.® Often, as a result of going to
jail, individuals have their personal effects, including their IDs,
confiscated.” Further, sixteen states require “for cause” reasons to
obtain an absentee ballot, and in many of these states, being in jail is
not an enumerated excuse.®

To combat this issue, some state and localities have created initiatives
to make voting from jail easier. In Cook County, Illinois, which is
home to one of the largest jail populations in the country, legislation
has made the county jail an official early voting location.” Illinois’
Public Act 101-0442 initiated three important features for pre-trial
detainees — access to education and registration materials, absentee
ballots access, and in person voting polls in jail.'® This Act assists
pre-trial detainees in jumping over both the informational and
infrastructural hurdles associated with voting from within a jail."!
It requires the availability of educational resources, including
informational materials on how to vote from jail.'”* Additionally,
this provision assists in ensuring that the jail staff and Department
of Corrections officials are also informed about voter eligibility in
jails.!® Further, the Act permits mail-in ballots in facilities with a
population under three million and requires in-person voting for

facilities with over three million.'*

Initiatives like Public Act 101-0442 highlight the potential for
reform by providing tangible solutions to the obstacles pre-trial



detainees face. Although pre-trial detainees often encounter barriers
that hinder their ability to exercise their right to vote, certain
reforms offer a promising model for overcoming these informational
and infrastructural obstacles. These initiatives have shown that
systematic changes can help in securing access to the voting process

for all citizens, regardless of their incarceration status. O
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| Want to be a Judge, “Dawg!”
(Orls It “Dog?”)

By Timothy Carver

The ambiguity of language in legal contexts

often shapes judicial interpretations,
opening doors to manipulation and
strategic advantage. Consider this: If I say,

“just give me a lawyer, dawg,” do you know

what I mean? Does anyone genuinely

believe I'm requesting legal counsel
from a poodle that made it through law school? This absurdity
underscores the baffling decision in State v. Demesme, where the
Louisiana Supreme Court denied a writ, with Justice Crichton in
concurrence concluding that the term was ambiguous—as if the
casual colloquialism masked some hidden meaning.! This writing
illuminates how even trivial linguistic quirks, like “dog” versus
“dawg” can be exploited to sway legal outcomes, a principle with

profound implications for judicial power dynamics.

Florida’s system of electing judges presents itself as democratic, but
behind the “nonpartisan” label lies a carefully masked battleground.
The state’s more than six hundred county and circuit court judges
are elected in races governed by the Florida Statutes,? which proudly
markets them as nonpartisan.® But in practice, that label amounts
to little more than legal window dressing. Candidates don’t need
party labels when endorsements, special interest backing, and coded
campaign messaging do the signaling for them. Political influence
often shapes election outcomes well before voters cast their ballots.*
Judicial candidates routinely exploit the gray areas of Canon 7 of
the Florida Code of Judicial Conduct—using strategic language,
donor networks, and partisan signaling to convey political alignment

without technically breaking the rules.’

With six-year terms on the line, these elections carry lasting
consequences and have become critical flashpoints for political
power. Such quiet politicization of the judiciary runs counter to the
framers’ vision of an independent and impartial bench. Throughout
American history, political power has swung like a pendulum,
shifting between parties with competing and often conflicting
visions—from the early divides between Federalists and Democratic-
Republicans to the transformative realignments of the Civil War, the
Progressive Era, and the Civil Rights Movement.® These ideological
shifts underscore why an insulated judiciary is essential to preserving
stability and fairness. The framers, wary of unchecked power,
constructed a system of checks and balances anchored by a judiciary

meant to remain above the political fray.”

In The Federalist No. 78, Alexander Hamilton emphasized that
judicial independence is vital to protecting the rule of law against
“encroachments and oppressions of the representative body.”® He
famously warned that “there is no liberty, if the power of judging be
not separated from the legislative and executive powers.” Without
this separation, courts risk becoming mere instruments of prevailing
political forces—undermining public confidence and destabilizing
the foundation of democratic governance. Florida’s judicial elections

expose just how fragile that neutrality can be.

Consider the explosive case of Inquiry Concerning Judge Casey L.
Woolsey, in which the Florida Supreme Court reviewed a campaign
voicemail filled with political buzzwords such as “liberal” and
“conservative.”!” Despite its unmistakable partisan undertones, the
Court held that the language used was not inherently political."
The voicemail—sent by a candidate who ultimately won the judicial
election—sparked widespread criticism, with many arguing that
the message clearly signaled partisan affiliation under the guise of
neutrality.'? The Court’s reasoning hinged on a distinction between
context and content. It concluded that terms like “liberal” and
“conservative” are not, in themselves, explicitly partisan.”® This
interpretation raises serious questions. For instance, if a person
refers to themselves as a “liberal,” does that not make it more likely
they align with the Democratic Party than if they had not used that
term? Similarly, if someone identifies as a “conservative,” isn’t it more

probable they lean Republican?

Under the Federal Rules of Evidence, the standard for relevance
is whether a fact makes another fact “more or less probable than
it would be without the evidence.”'* By that measure, terms like
“liberal” and “conservative” should be understood as politically
charged—because they do make alignment with a particular party
more likely. If judicial candidates are permitted to casually invoke
politically charged language without consequence, it raises the risk
of signaling a shift away from the judiciary’s intended role as an
unbiased institution. This not only undermines the spirit of Canon
7—it threatens to erode public trust in the courts themselves.”
When overtly partisan language slips through unchallenged, the line
between judicial neutrality and political advocacy grows perilously
thin. The risk is clear: a bench once meant to be a forum of impartial
justice becomes yet another tool of ideological influence.
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Meanwhile, modern campaigns have weaponized data with ruthless
efficiency. Sophisticated voter databases now allow for precisely
targeted messaging, ensuring that campaign voicemails, texts, and
digital ads strike the right demographic nerve. Gone are the days
of vague, generic appeals. Today’s judicial campaigns are scalpel-
sharp—engineered for maximum impact while technically skirting
the limp restrictions of Canon 7.1

If we are to honor the Framers’ vision and safeguard the courts
from political encroachment, the answer is clear: the rules must
be strengthened. Alternatively, if judicial elections are destined to
remain political in all but name, then perhaps it is time to abandon
the pretense altogether—scrap the facade of nonpartisanship and
confront the reality that political forces already shape the judiciary.
And, if that is where we are headed, then, as the Beastie Boys said
nearly forty years ago: “You gotta fight! For your right! 1o parr-tay!”"
[ want to be a judge, dawg! O
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The Modern Voter: How Social Media is
Reshaping the Electorate

By Grayson Horton

Social media is the new public square. In
the early history of the United States of
America, candidates for elected office did
not engage directly with voters.! Instead,
“members of the candidate’s political party
or other elected officials might go out on
the campaign trail and ‘stump’ for the
candidate.” As time progressed, candidates utilized new technologies
to directly reach the electorate.”> Newspapers and political writings
spread candidates’ ideas across the United States.* Radio and
television allowed voters to hear and see candidates.” Today, social
media is the medium candidates are using to campaign.® This shift to
social media campaigning will have long-lasting impacts on American
elections. Consequently, social media companies like Meza, Tik1ok,
and X have a duty to protect the integrity of US elections. Social
media companies play a key role in how information about elections
is shared to the electorate. Thus, social media companies must not
abuse their power over their users to influence voters.

Social media has increasingly become the place where voters get their
information about elections.” X (formerly Twitter) and 77k7ok are the
two social media companies that voters are turning to for politics.®
Fifty-nine percent of X users say keeping up with politics or political
issues is a reason they use it, compared with thirty-six percent of
TikTok users and even smaller share of Facebook or Instagram users
(twenty-six percent each).” In particular, an increasing amount of
young voters tend to get most of their news from social media."
While the number of adults who say they regularly get news from
TikTok has grown fivefold in the last four years,'? “[t]hose who get
most of their political news from social media are more likely to be
younger adults.”'? Further, nearly half of the adults in that group are
under thirty, while a miniscule twelve percent are fifty and older."

Since the shift of younger voters being on social media to get
their political news, campaigns and other political groups have
spent billions of dollars on advertisements that target these young
voters.'" During the 2024 election cycle, total online political
advertising topped $1.35 billion dollars on Meta and Google."> From
September 1, 2024, until election night, advertisers spent more than
the prior twenty months combined.'® Yet, these figures are likely
underestimated because “online political spending is limited by the
lack of federal regulation governing what information platforms
make publicly available.”"” For example, Mera and Google both do
not report expenses for creating ads like “research and production,
nor payments for influencer endorsements.”® Also, “due to the
volume of advertising activity,” the Brennan Center for Justice
statistics for online political spending is limited to those advertisers
who spent at least $5,000.” Additionally, Meza and Google define
“political” differently.?® Meza defines “political” to include ads “by
or about candidates, parties, and political figures, as well as social



issues,” while Google defines “political” to include those ads “that
feature elected officials, parties, candidates, and other things the
public can vote on.”* Thus, there is no universal online political
disclosure requirement for social media companies. This is an area
where Congress should legislate.

Social media companies and the role the government plays in
regulating them has recently been an issue that has reached the
United States Supreme Court. In Moody v. Netchoice, LLC, the
Court stated, “[A]n entity exercising editorial discretion in the
selection and presentation of content is engaged in speech activity,”
and “[wlhen the government interferes with such editorial choices

.. it alters the content of the compilation” and thereby “creates a
different opinion page . . . bearing a different message.”** Thus, the
compilation of information contained on social media news feeds is
protected by the First Amendment, yet the Court did not rule on the
underlying First Amendment question about whether the Texas and
Florida laws violated the Constitution.

In Murthy v. Missouri,” while the Court held that the plaintiffs lacked
Article I1I standing, the plaintiffs argued that the federal government
pressured social media companies to censor their protected
First Amendment speech regarding elections and COVID-19.
In his dissent, Justice Alito wrote, “[fJor months, high-ranking
Government officials placed unrelenting pressure on Facebook to
suppress Americans’ free speech. Because the Court unjustifiably
refuses to address this serious threat to the First Amendment, I

respectfully dissent.”?

As the evidence has shown, the modern voter will likely get their
election information via social media, and the law is unclear on
the relationship between social media and government regarding
elections. Thus, clear guidance is needed for social media companies,
and Congress and the courts will ultimately have to ensure social
media companies participate in the election process in a meaningful
way without infringing on Americans’ First Amendment rights to

debate the issues of the day. O
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Strengthening Laws Against Voter
Intimidation and False Election Speech

By Madisen Maring

The historical context of voter intimidation
in the United States is deeply intertwined
with the struggle for civil rights. The
Voting Rights Act of 1965 stands as
a landmark achievement in the fight
against discriminatory voting practices.
This act outlawed practices designed to
disenfranchise African American voters in the South. As a direct
result, Black voter registration surged, transforming the political
landscape.! By the end of 1965, a quarter of a million new Black
voters had been registered, with one-third of these registrations
directly facilitated by federal examiners.?

Although blatant intimidation practices are less common today, the
threat of coercion and manipulation still exists.? In this digital age,
new avenues are available for suppressing votes and undermining
elections. While online platforms create unmatched opportunities
for communication and political engagement, they have equally
been used as weapons through which disinformation can spread.
This has caused unprecedented threats against individuals and chaos
to be unleashed upon the electorates.

With new avenues and possibilities available for voter intimidation
tactics, it is time to adjust current voter intimidation laws to
provide for greater penalties against offenders and apply additional
safeguards in ensuring the right to vote. This proactive approach not
only ensures that all Americans can vote without fear of coercion or
harassment, but it also reinforces public confidence in the system
which is indispensable for a healthy political climate.

Under 52 U.S.C § 10101(b), it is a federal crime for two or more
persons to conspire to “. . . intimidate, threaten, coerce, or attempt
to intimidate, threaten, or coerce any other person for the purpose of
interfering with the right of such other person to vote or to vote as he
may choose. .. 7> Although the law was intended to address historical

problems, such as vote buying and voter coercion, its broad language
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also covers various forms of modern-day voter suppression, in some

instances occurring in the digital realm.

For example, In Silberberg v. Bd. of Elections of N.Y., a federal
court upheld New York’s law making it a crime for a person to
show another person his or her marked ballot, including via social
media posts.® The court held that this seemingly innocuous activity
could facilitate a more sophisticated form of voter coercion, such
as employers, unions, or other pressure groups intimidating people
into showing photos of their completed ballots as evidence that they
voted in a certain way, thereby establishing a culture of coercion and
fear of reprisal.”

There are other possible remedies for modern voter intimidation. In
some cases, existing statutes may need strengthening and clarification
to address the singular challenges presented by online platforms.
For instance, 52 U.S.C. § 10307(b) aims to protect voters from
intimidation or coercion that could influence their ability to freely
participate in the democratic process by prohibiting an individual
from attempting to intimidate, threaten, or coerce any person
engaging in the voting process.®

Certain sections of existing federal laws should be created in regard

to the role of social media in voter intimidation, including ways to
make platforms more accountable for promoting harm. For example,
expanding 52 U.S.C. § 10307(b) could include additional language
to address online activities, such as dissemination of misinformation
about voting procedures, making unfounded allegations of voter
fraud, or impersonating election officials in digital spaces. Further,
this could include increased sanctions against those individuals
and groups who have been found to intimidate voters, especially
through sophisticated online means that could deter others from
such methods.

However, whatever reform to strengthen voter intimidation laws
is required, great caution is also called for in order not to breach
constitutionally protected rights, more particularly the freedom of
expression under the First Amendment. A proper balance must be
drawn between protecting elections and free speech. Any increase
or formulation of legislation intended to prevent voter intimidation
must be narrowly crafted to reach a limited range of injurious practices
while preserving the opportunity for legitimate political expression.

Strengthening the laws on voter intimidation should be non-partisan
to say the least, since it involves the democratic process to which
we are all entitled. By proactively preventing these evolving threats-
digital, we can protect the integrity of our elections and ensure all
voices will be counted. O
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The Safeguard American Voter
Eligibility Act (SAVE Act) and the
Concern about Pushback from the
Senate and Current Administration

By Ben Dellacono

The United States’

embodies the essence of democracy,

election  process

providing citizens with the opportunity
to influence the direction of governance.
However, the political landscape today
has become both increasingly complex
and contentious, which has cultivated
a divided society. This divide can be partially attributable to the
influences of social media and the abundant misinformation that
is pumped through various media outlets. With the increased levels
of misinformation and concerns regarding election fraud, it is the
utmost duty of legislation to uphold the trust and integrity of the
United States’ election process.

The Safeguard American Voter Eligibility Act (SAVE Act) was
introduced on May 7, 2024, in response to the increasing
concerns of voter fraud.! This bill requires individuals to provide
documentary proof of U.S. citizenship in order to register to vote in
federal elections.? It would replace the National Voter Registration
Act (NVRA) which currently preempts a state’s ability to require
documentary proof of citizenship in federal elections.”> Some of
the documentary proof established by the bill with respect to an

applicant for voter registration is as follows:

(1) “A form of identification issued consistent with the
requirement of the REAL ID Act of 2005 that indicates
the applicant is a citizen of the United States.”

(2) “A valid United States passport.”

(3) “The official United States
identification card, together with a United States military

applicant’s military
record of service showing that the applicant’s place of
birth was in the United States.”

In addition to these requirements, this bill provides states with the
responsibility to continually vet their eligible voter lists by removing
noncitizens and assessing criminal penalties for those who vote
without proof of U.S. Citizenship.” This Act is essential because it
provides a step in the right direction to securing the integrity and
impartiality of the federal electoral process by ensuring only U.S.
citizens participate in elections. However, some public officials have
opposed this requirement.

House Democrat Joseph D. Morelle from New York released
negative statements about the proposed Safeguard American Voter
Eligibility Act (SAVE Act).® He stated this would extremely burden
Americans since “most Americans would no longer be able to
register to vote using their driver’s license or other state-provided
identification alone.” Further, he stated the REAL ID Act of 2005



is “bizarre” because “REAL IDs are available to noncitizens.”® This
statement from Congressman Morelle points to how hypocritical
and illogical his argument is because this shows the current voting
standards regarding the REAL ID Act alone are not strict enough
to provide proof of citizenship. Apart from these arguments he also
raises issues with other types of documentary proof of obtaining a
valid United States passport and REAL ID form are not plausible.
Those who served in the military would be allowed to show “a
military identification card coupled with a military service record
showing the applicant’s place of birth” would be too much of a
burden because “tracking down and submitting a military service
record is likely a significant burden for military voters.” Therefore,
he claims that since the SAVE Act requires that states have to
receive documentary proof of citizenship before voters can be
registered makes the burden too high and the federal election will
not be accessible or fair for American voters.'” Of higher concern is
Congressman Morelle’s perspective on the criminal penalties that are
administered. “The SAVE Act would amend the NVRA’s criminal
penalties contained in 52 U.S.C. § 20510(b)(1) to allow for suits
against ‘an election official who registers an applicant to vote in an
election for federal office who fails to present documentary proof of
United States citizenship.”!! Morelle states that “[n]ot only is this a
blatant attack on election officials, but the threat of severe criminal
penalties would almost certainly make election officials wary to
allow applicants who do not have DPOC to make use of the already
confusing alternative.”"? The penalties that are set forth by the SAVE
Act are not intended to be an attack, but rather they are a means
of accountability and deterrence of carinal behavior. With clear
guidelines and severe consequences for specific non-compliance, this
Act promotes a reliable and consistent voting process in every state.

The Biden Administration also released a statement through the
Executive Office of the President that strongly opposes the SAVE
Act.”? They state that, “it is illegal for noncitizens to vote in federal
elections — it is a federal crime punishable by prison and fines.
The alleged justification for this bill is based on easily disproven
falsehoods.”'* However, even though fraudulent voting is punishable
by crimes this does nothing to secure the electoral process other than
provide an aspect of deterrence. In this letter, the President makes
it clear that “he will continue fighting to protect Americans’ sacred
right to vote in free, fair, and secure elections,” but has failed to
make any steps at addressing the current issues which are abundant
at the start of the registering process.” Fraud should be addressed
prior to the election and mitigated to the best of legislations power,
not subsequent to the election when the fraud has already been
committed.

These concerns from the Democratic party are extreme, yet they are
understood. To address the burden and accessibility argument, the
government can employ a subsidized company with the focal point
of streamlining proof of documentary citizenship. Not only will this
add job opportunity, but it will provide U.S. citizens with a more
fluent way to obtain essential documents prior to election day. In
addition, the government can produce legislation to mandate that
requests of documentation be fulfilled within a certain time frame

and take steps to employ public awareness campaigns to educate
and inform citizens on the updated requirements of the SAVE Act.
Despite the various measures the government can take to address
Democrats concerns, it is important to mention that it is the civic
duty of every individual to follow the guidelines of the electoral
process, and it should be up to the individual to take the necessary
responsibility to obtain documentary proof of citizenship within the
four years prior to a new presidential election. O
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Does Newfound Power Change the
Mind of a Voter?

By James Mrnacaj

A presidential candidate was facing a
felony conviction.! The resolution of
these legal proceedings was significantly
delayed due to presidential immunity
claims, extending beyond the electoral

cycle. This delay means that the outcome
of the election was significantly influenced
by the fact that the winning candidate was contending with these
criminal charges. If the candidate is sentenced while in office, it
could profoundly affect his or her ability to govern and potentially
shape every aspect of their presidency. What impact did this
postponement have on the November election, and what impact will
this unprecedented situation have on future elections, considering
such a groundbreaking ruling on presidential immunity for criminal
acts committed during a president’s term?

President Trump faced allegations of criminal actions for his role in
the January 6 riots.” In response to this indictment, Trump invoked
complete presidential immunity asserting that the acts at issue were
within the scope of presidential power.® As this was an issue of first
impression, the District of Columbia ruled that “any immunity not

expressly mentioned in the Constitution must not exist [for the
President].”

Since this is the first case dealing with whether a president has
immunity from criminal prosecution, the question arises of how
voters might use this information to vote for an individual knowing
that they might be able to commit criminal acts while holding
the highest office. While this is the first time criminal acts were
investigated under the current legal framework, there are historical
precedents of presidents facing legal scrutiny. Before Richard Nixon’s
presidency was under legal scrutiny, he ran for president during the
1968 election and won with 301 electoral votes.® After his first term,
Nixon secured a landslide victory with 520 electoral votes, despite
the Watergate break-in occurring months before this second election.
The scandal remained largely obscured from public attention due
to Vietham War coverage. This issue escalated in 1973 when
Nixon faced demands to surrender tape recordings and documents
of conversations with his staff, alongside charges of conspiracy to
defraud the United States.” In response, Nixon invoked presidential
immunity for the confidential meeting between the President and
close advisors.® However, the Court held that this immunity “cannot
prevail over the fundamental demands of due process of law in the
fair administration of criminal justice.”” The intense public and legal
scrutiny, coupled with the Court’s holding, led to the resignation of
President Nixon two years into his term.!® Despite Nixon winning
the prior election by an overwhelming number of 520 electoral votes,
his scandal and response made a lasting impact on voters, which led
to the Democrats emerging in the next election.!’ The President’s
crimes so deeply violated the public’s trust that voters delivered a
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decisive rejection at the next election.'

However, with Trump the situation is somewhat different. The
alleged criminal actions of knowingly making false claims of election
fraud in 2020 were brought to light, yet the Supreme Court ruled
that Trump was immune from the criminal actions alleged.' Trump
lost the 2020 presidential election to President Joseph Biden, with
Biden winning 306 of the electoral votes."* However, with the issue
of presidential immunity recently being discussed in the Supreme
Court a year before the 2024 election, what impact will this have
on voters, if any at all? Donald Trump won the 2024 presidential
election with 312 electoral votes, nearly 80 more votes than his last
victory.”” While a ruling from the Supreme Court of the United
States set a groundbreaking precedent, Trump was able to invoke
presidential immunity for those criminal actions and it is clear how

the voters voiced their opinion on this ruling.

Overall, while a former President under similar scrutiny, was
forced to resign, and suffered political defeat without presidential
immunity protection, the current state of politics is much different
with President Trump. In 2024, voters elected President Trump
despite — or perhaps because of — the Supreme Court ruling granting
him partial presidential immunity, contrasting sharply with Nixon’s
experience when legal rulings worked against him. O
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